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FROM THE EDITOR’S VIEWPOINT 


7. SAFETY FACTOR in flying is 
attested to by a comparatively excellent 
record in a year otherwise studded with 
disasters. Nor does the industry otherwise 
suffer by comparison with other accepted 
modes of transportation. Statistically, it 
has been shown, a person is a lot safer in a 
commercial plane than he is in his own 
home. But, regardless of the record and 
statistics, accidents do happen which, when 
publicized, still produce a definite prejudice 
in some readers, passengers and spectators. 
Indéed the writer’s proximity to the recent 
crash of a DC-6 in Pennsylvania filled him 
with certain misgivings concerning flying. 
The thought of having to fly in an identical 
plane over the same route a few hours later 
was anything but reassuring. However, 
there was also the opportunity afforded to 
do a little reflecting upon the part played 
by and the significance of aviation insurance. 


Few, if any, airlines are able to stand 
the loss of time, money and equipment as 
attend the crash of one or more four 
motored planes. Such a crash involves the 
almost total, unsalvageable loss of an ex- 
tremely valuable piece of equipment, to- 
gether with whatever cargo it may have 
been carrying. In addition, there is the 
workmen’s compensation liability to the 
pilot and the members of the crew. There 
may well be liability for the loss of the lives 
of some fifty passengers. In most instances 
airlines have not seen fit to litigate the 
question of liability, but have instead, nego- 
tiated a settlement of each claim. When all 
that smoke has cleared away, there is still 
the question of third-party liability, that is, 
damage to persons, property and equip- 
ment of the owner of the land on which 
the plane crashed. 


The maintenance of commercial airline 
in a going solvent condition, that is thus 
aided by insurance does in a measure guar- 
antee the continuance of aviation at fair 
rates. However, it is but a small part of the 
work that is being done by underwriters. 
Tremendous strides have been made in 
safety research and education as a result of 
the activities of insurers. In addition var- 
ious types of accident contracts have been 
made available to travelers and thus is 
given a measure of financial security to the 
beneficiaries of a passenger that might be 
crippled or killed. 

All of these factors realistically testify 
to the great work that insurers are doing 
in the field of commercial aviation. While 
not one of them could return a single life 
lost in a single disaster, such never was 
intended as a prime purpose of insurance. 
Assistance in the avoidance of accidents and 
injuries, together with financial reimburse- 
ment as far as possible within the terms 
of the contract is about as much as can be 
expected from an insurer. These services 
are entirely consistent with the purposes 
of the industry, and act so as to reduce 
to a minimum any additional anxiety in the 
mind of the prospective passenger. It is 
particularly significant that the insurance 
group writing the aircraft accident policy 
has reported an increase in the number 
of policies being written but no decrease 
in the volume of air travel since June six- 
teenth, the date of the Pennsylvania air 
tragedy. Apparently the great American 
public is becoming more accustomed to this 
form of transportation, less alarmed as to 
its dangers, and more immune to screaming 
headlines. What effect insurance has had 
upon this change of heart is anyone’s 
guess—but reason would seem to favor 
placing a portion of the credit at the door- 
step of the insurance fraternity. 
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in Fire Insurance Policies 


COURTS TEND TO PROTECT A MORTGAGEE IN EVERY 


REASONABLE RESPECT 








The author wishes to acknowledge his 
gratitude for the material assist- 
ance rendered by Miss Ada 
Mott, an associate, in the 
preparation of this 
this article 


TMHE PURPOSE of this discussion is 

primarily to show the rights of a mort- 
gagee as regards the proceeds of a policy 
of fire insurance taken out and paid for 
by the mortgagor for the motgagee’s benefit 
and on which there is no liability as to 
the mortgagor. 


The distinction between what is known 
as an open loss payable clause which simply 
states that “loss, if any, is payable to 
(naming payee) as his interest shall appear” 
and a standard or union mortgage clause 
which states that “this insurance as to the 
interest of the mortgagee only shall not 
be invalidated by any act or neglect of 
the mortgagor or owner, nor by any fore- 
closure or other proceedings or notice of 
sale relating to the property, nor by any 
change in title or ownership of the property, 
nor by the occupation of the premises for 
purposes more hazardous than are permit- 
ted by this policy,” has been long rec- 
ognized. In 1894 when the leading case of 
Syndicate Insurance Company v. Bohn, 65 
F. 165, was decided, the following observa- 
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LOSS PAYABLE CLAUSES 


- By LAURANCE W. BROOKS 





tion was made concerning union and open 
mortgage clauses: 


“We all know that 20 years ago a con- 
tract between a mortgagee and an insurance 
company, like that before us, was novel 
and rare. At that time the customary 
method of indemnifying the mortgagee 
against loss by fire was to indorse upon 
the policy the words, ‘Loss, if any, payable 
to ; , mortgagee, as his interest 
may appear’ or words of similar import. 
Today such an indorsement is rare, and 
a contract similar to the mortgage clause 
before us is in general use. Why this 
change? The reason is not far to seek. 
The old indorsement made the mortgagee 
a simple appointee of the mortgagor, and 
put his indemnity at the risk of every act 
or neglect of the mortgagor that would 
avoid the original policy in his hands... . 
Indemnity so precarious, so liable to be 
destroyed by the ignorance, carelessness, 
or fraud of the mortgagors, was not satis- 
factory to the mortgagees; and they pro- 
ceeded to make contracts with the insurance 
companies similar to that before us, for 
the purpose of securing indemnity to their 
interests that should not be affected by any 
act or negligence of the mortgagors.” 


Today, cases involving an open mortgage 
clause are rare and a discussion of same 
is hardly more than of academic interest. 
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Legal Effect of Foreclosure 


The legal effect of an open mortgage 
clause when the mortgagee has foreclosed 
the insured property, and at the time of 
the fire loss the mortgagee rather than the 
mortgagor is the owner of the property, 
is stated in Prudential Insurance Company v. 
German Mutua! Fire Insurance Association, 
222 Mo. App. 139, 60 S. W. (2d) 1008 
(1933), as follows: 


“A policy that simply provides that it 


shall be payable to the mortgagee as his 
interest may appear is called an ‘open 
mortgage clause’, and is the character of 
mortgage clause pleaded in the petition. 
This clause is to be distinguished from 
the ‘union mortgage clause’. In the latter 
clause it is stipulated, in substance, that 
in case of loss the policy is payable to 
the mortgagee and that his interest as 
payee shall not be invalidated or affected 
by any act or omission of the mortgagor. 
Where there is merely an open mortgage 
clause there is no privity created between 
the company and the mortgagee, he not 
being a party to the contract but merely 
an appointee to receive the proceeds in case 
of loss. His rights will be defeated by a 
breach of the conditions of the policy by 
the mortgagor. If for any reason the 
policy becomes void or ceases to exist as 
to the insured it is void and it ceases to 
exist as to the mortgagee. 


“When the property was conveyed to 
plaintiff at the foreclosure sale Mrs. Smith, 
the insured, lost all interest in the property. 
The policy became void as to her, regard- 
less of the lack of a provision in the policy 


voiding it upon a change of interest in or 
title to the property... . 


“We are not basing our holding or opin- 
ion on any theory of forfeiture or that the 
policy contains any provisions against fore- 
closure or a change of interest in or title 
to the property but, solely, upon the ground 
of lack of any insurable interest in Mrs. 
Smith in the property at the time of the 
fire and that plaintiff's rights, if the mort- 
gage clause is an open one, are dependent 
wholly upon hers, it having none greater.” 


To the same effect is Ransey v. Farmers’ 
Mutual Insurance Company of Macon, Mis- 
souri, [2 CCH Fire ann CASUALTY CASES 
292] 139 S. W. (2d) 1027 (Mo. App., 1940), 
in which the insurer denied liability because 
of the commencement of foreclosure pro- 
ceedings in a suit by a mortgagee in whose 
favor an open mortgage clause had been 
made. The court citing Prudential Insur- 
ance Company v. German Mutual Fire In- 
surance Association, supra, said: 


“An ‘open’ mortgage clause makes the 
rights of the mortgagee dependent upon 
acts of omission and commission by insured. 
Under such a clause the mortgagee’s rights 
are no greater than those of insured. The 
clause here considered specifically makes 
mortgagee’s rights dependent upon and 
subject to all other provisions of the policy, 
to-wit, those contained in excerpt 2 above. 


Since the policy became void as 
to the insured because of the commence- 
ment of foreclosure proceedings, it is also 
void as to the mortgagee who claims under 
an open mortgage clause and whose rights 
are no greater than those of insured.” 
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For a case reaching an opposite result 
see Citizens’ State Bank v. Shawnee Fire 
Insurance Company, 91 Kans. 18, 137 Pac. 
78 (1913), holding that the mortgagee is 
not precluded from recovery by foreclosing 
on the property, “the insuring of a mortgage 
lien being sufficient indication that the 
company must have contemplated a pos- 
sible or probable foreclosure.” 


In Antes v. State Insurance Company, 
61 Neb. 55, 84 N. W. 412 (1900), the mort- 
gagee in whose favor an open loss payable 
clause was made was denied recovery upon 
a policy which had lapsed according to its 
terms for nonpayment of premiums, al- 
though no notice of premium due had been 
given to the mortgagee. 


The court in Girard v. Vermont Mutual 
Fire Insurance Company, 103 Vt. 330, 154 
Atl. 666 (1931), said: 


“The rights of the parties here contend- 
ing depend largely upon the clause in the 
policy making the loss payable to the bank. 
This clause is what is called the ‘open 
mortgage clause’ or the ‘loss payable clause’. 
It merely provides that any loss shall be 
payable to the mortgagee as its interest 
may appear. Under such a provision, a 
mortgagee stands as an appointee, and not 
as an assignee. The contract is between 
the insurer and the mortgagor; the insur- 
ance is on the property of the mortgagor 
as owner; it is not on the interest of the 
mortgagee. The rights of the latter 
in case of loss are wholly derivative, and 
cannot exceed those of the former. ’ 
So that any defense that can be made by 
the insurer to a suit brought on the policy 
by a mortgagor for his own benefit is 
equally available to it in a suit brought in 
behalf of the mortgagee. And since a mort- 
gagor who willfully burns the property 
insured can take no benefit under his policy, 
Rent-a-Car Co. v. Globe & Rutgers Ins. Co., 
158 Md. 169, 148 A. 252, 256, it follows 
that a mortgagee, whose only rights are 
what are afforded by the ‘open mortgage 
clause’, can take nothing in such circum- 
stances. If, then, the Girards will- 
fully burned the buildings covered by the 
defendants’ policy, there can be no recovery 
here, though the bank be entirely innocent 
of any wrong”. 





1 Footnotes appear on pages 560-561. 
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Failure To Make Proof of Loss 


The failure of the assured to make proof 
of loss as required by the terms of the 
policy was held in Alton v. American Insur- 
ance Company, 260 Ill. App. 209 (1931), to 
defeat the right of the mortgagee to 
recover. 


In Franklin Insurance Company v. Wolfe, 


23 Ind. App. 549, 54 N. E. 772 (1899), the 
court said: 


“As we construe the policy in suit, the 
mortgagee’s interest is not protected by 
the terms of the policy against any acts 
of the mortgagor. . . . The better reason- 
ing leads to the conclusion that a defense of 
subsequent additional insurance against the 
insured is good against his mortgagee.” 


Compulsory Clause 


The union mortgage clause has been made 
compulsory by several States, notably 
Massachusetts (G. L. 1932, Chapter 175, 
Section 99), New Hampshire (Rev. Laws 
1942, Chapter 326, Section 1), Minnesota 
(Laws of 1945, Chapter 65, Section 65.01), 
Texas (Texas Rev. Civ. Stat. 1925, Article 
4931), Mississippi, (Code 1942, Article 5695) 
and Maine (Revised Statutes of Maine, 
1930, Chapter 53, Section 5). In other 
states, the same effect is accomplished by 
the attachment of a rider known as the 
New York standard mortgagee clause.’ 
Consequently the authorities passing on 
the question of the mortgagee’s rights 
under such a union clause when the policy 
has been invalidated by some act or neglect 
of the mortgagor or owner are numerous, 
and some jurisprudence on the subject 
exists in practically every state. We will 
now discuss the typical types of defenses 
made by insurance companies in suits 
brought by a mortgagee. 


Types of Defenses in Suits 
by Mortgagee 


The act of obtaining other insurance by 
the mortgagor was held in Allen v. St. 
Paul Fire and Marine Insurance Company, 
167 Minn. 146, 208 N. W. 816 (1926), to be 
such an act of the mortgagor which would 
not invalidate the policy as to the mort- 
gagee. The court pointed out that: 
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“When a policy contains a clause making 
the loss payable to the mortgagee as his 
interest may appear, sometimes called an 
open mortgage clause, the mortgagee is a 
sort of conditional appointee to receive 
what would otherwise come to the mort- 
gagor, and if the mortgagor forfeit his 
right to insurance, the loss payable clause 
is of no avail to the mortgagee; but, under 
the union mortgage clause, the mortgagee 
has an independent contract with the in- 
surer which is not affected by the future 
conduct of the insuring mortgagor. Bankers’ 
Joint Stock Land Bank v. St. Paul, Fire 
& Marine Ins. Co., 197 N. W. 749, 158 
Minn. 363; Magoun v. Fireman's Fund Ins. 
Co., 91 N. W. 5, 86 Minn. 486, 91 Am. St. 
Rep. 370. Whether acts done prior to the 
issuance of the policy containing the union 
mortgage clause avoid the insurance is a 
question of greater difficulty. In Syndicate 
Ins. Co. v. Bohn, 65 F. 165, 178, 12 C. C. A. 
531, 544 (27 L. R. A. 614) the Circuit 
Court of Appeals of this circuit, Sanborn, 
J., said: 

““Our conclusion is that the effect of 
the union mortgage clause, when attached 
to a policy of insurance running to the 
mortgagor, is to make a new and separate 
contract between the mortgagee and the 
insurance company, and to effect a sepa- 
rate insurance of the interest of the mort- 
gagee, dependent for its validity solely upon 
the course of action of the insurance com- 
pany and the mortgagee and unaffected by 
any act or neglect of the mortgagor, of 
which the mortgagee is ignorant, whether 
such act or neglect was done or permitted 
prior or subsequent to the issue of the 
mortgage clause.’ 

“And in Smith v. Union Ins. Co., 55 A. 
715, 717, 25 R. I. 260, 266 (105 Am. St. 
Rep. 882) the court said: 


“*And the two cohtracts combined in 
the policy and the mortgage clause are 
separable and independent from the begin- 
ning. When the first fails, or if it never 
attaches, the second begins and proceeds 
subject to its own conditions and limita- 
tions.’ 

“This is very nearly, if not precisely, the 
holding in Magoun v. Fireman’s Fund Ins. 
Co., 91 N. W. 5, 86 Minn. 486, 91 Am. St. 
Rep. 370. All the authorities are not to 
that effect. See notes 18 L. R. A. (N. S.) 


197-208, 25 L. R. A. (N. S.) 1226, and 31 
L. R. A. (N. S.) 455, where the cases are 
collated. But the demand for actual secu- 
rity to the mortgagee, and the apparent 
purpose of the union clause, make it the 
rule which must necessarily prevail. : 


Location of Property Misrepresented 


Citing the above case and many more 
as authority, the West Virginia Supreme 
Court of Appeals held in Fayetteville Build- 
ing & Loan Association v. Mutual Fire 
Insurance Company, 105 W. Va. 147, 141 
S. E. 634 (1928), that the defendant insur- 
ance company could not defeat the action 
of the mortgagee under a standard mort- 
gage clause by setting up the alleged 
fraudulent misrepresentations made by the 
mortgagor as to the location of the in- 
sured property in the absence of evidence 
tending to show that the mortgagee had 
knowledge thereof. 


Independent Contract Theory 


However, it has been held that the in- 
dependent contract theory is not availing 
to a mortgagee when the insured did not 
own, or have an insurable interest in, the 
insured property and the policy for that 
reason was void. Imperial Building & Loan 
Association v. Aetna Insurance Company, 
113 W. Va. 62, 166 S. E. 841 (1932). Sze 
also Colonial Trust Company v. Fireman's 
Fund Insurance Company, 35 Ga. App., 467, 
133 S. E. 652 (1926); Hanover Fire Insur- 
ance Company v. National Exchange Bank, 
34 S. W. 333 (Texas Civ. App., 1896). 


Arson 


The fraud of the insured in setting fire 
to the insured premises was held not to 
preclude recovery by the mortgagee under 
the union mortgage clause in H. F. Shep- 
herdson Company v. Central Fire Insurance 
Company of Baltimore, et al., [5 CCH Fire 
AND CASUALTY CASES 584] 19 N. W. (2d) 
772, (Sup. Ct. Minn., 1945), in which the 
court said: 

“The law is well established and the 
policies provide that a mortgagee protected 
by such a clause is not affected by any 
act, neglect, omission, or default of the 
mortgagor. It has frequently been held by 
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this court that the mortgagee’s insurance 
cannot be destroyed by the defaults of 
others, and that its validity depends solely 
upon the course of action of the mortgagee. 
It is not affected by actions of the mort- 
gagor of which the mortgagee is ignorant, 
whether such acts be committed prior or 
subsequent to the issuance of the mortgage 
clause. 

Georgia Home Insurance Company v. 
Golden, 127 Tex. 93, 91 S. W. (2d) 695 
(1936), holds that under a Texas statute 
making a union mortgage clause automati- 


cally a part of every fire policy, an act of 


fraud perpetrated before the policy was 
issued by the insured in concealing the 
existence of a conspiracy to burn the prop- 
erty after it was insured, did not invalidate 
the insurance of the mortgagee, who had 
no knowledge of the fraud and conspiracy. 


Act or Neglect of Insured 


When the insurer attaches a union mort- 
gage clause to a policy the mortgagee is 
justified in assuming that the insurer has 
satisfied itself that the policy is valid and 
free from impeachment for any conduct or 
act of the assured at its inception or prior 
to the attachment of the mortgage clause, 
including acts affecting the validity of an 
assignment of the policy. Germania Fire 
Insurance Company of New York v. Bally, 
19 Ariz. 580, 173 Pac. 1052 (1918). In that 
case the court said: 


“ 


The authorities are not agreed on 
this proposition, but we think the better 
reason is with those that hold the rights 
of the mortgagee are unaffected by any 
act or neglect of the insured, as well before 
the attachment of the mortgage clause as 
afterward. 

But if the mortgagee himself participates 
in the act or neglect of the insured or takes 
no notice or fails to concern himself if he 
knows of it, he is not protected by the 
union mortgage clause. See Fidelity- 
Phenix Fire Insurance Company v. Garrison, 
39 Ariz. 277, 6 Pac. (2d) 47 (1931), in 
which the mortgagee, who knew that other 
mortgages existed and that one of the 
other mortgages was being foreclosed at 
the very time the policy was issued insuring 
his mortgage interest, was denied recovery 
under a standard mortgage clause attached 


to the policy; and Home Insurance Company 
of New York v. Lake Dallas Gin Company, 
127 Tex. 479, 93 S. W. (2d) 388 (1936), 
in which the Texas statute was construed 
as not permitting a mortgagee at whose 
instance the mortgagor had taken out addi- 
tional insurance to recover on a policy 
invalidated by the additional insurance. 


Sole and Unconditional Ownership 


In Jackson v. American Eagle Fire In- 
surance Company, 92 S. W. (2d) 874 (Tenn., 
1936), a mortgagee, who knew that the 
insured was not the sole and unconditional 
owner as stated in the policy, was not 
allowed to recover under a union mortgage 
clause when the policy provided that it 
would be void if the insured were not the 
sole and unconditional owner. 


The mortgagee under a union mortgage 
clause is not bound by the misrepresenta- 
tions in the application for insurance as to 
the applicant’s title and the mortgages 
against same. See Citizens State Bank of 
Clare v. State Mutual Rodded Fire Insur- 
ance Company of Michigan, 276 Mich. 62, 
267 N. W. 785 (1936). Likewise in Hanover 
Fire Insurance Company v. Bohn, 48 Neb. 
743, 67 N. W. 774 (1896), it was held that 
the mortgagee was not bound by forfeitures 
claimed by the insurer on the ground that 
the mortgagors were not the sole and un- 
conditional owners and that there were 
other mortgages. See also Western Assur- 
ance Company v. Hughes, 66 Pac. (2d) 1056 
(Okla. Sup. Ct., 1937). 


Change of Ownership 
or Occupancy 


It will be noted that the New York 
standard mortgagee clause contains the 
proviso that the mortgagee shall notify the 
insurer of any change of ownership or 
occupancy or increase of hazard coming 
to its knowledge and, unless permitted by 
the policy, “it shall be noted thereon and 
the mortgagee (or trustee) shall, on demand, 
pay the premium for such increased hazard 
for the term of the use thereof; otherwise 
this policy shall be null and void.” This 
clause has been construed not to preclude 
the mortgagee from recovering when there 
has been a foreclosure by the mortgagee and 
an acquisition of the property by him. 
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In Continental Insurance Company of New 
York v. Rotholz, 222 Ala. 574, 133 So. 
587 (1931), the Supreme Court of Alabama, 
in answer to the contention that the said 
proviso imposed upon the mortgagee the 
duty to notify the insurance company of 
such change of ownership or occupancy 
and the mortgagee’s failure to give such 
notice prevented recovery, said: 


“ 


The identical point was made in 
Pioneer Savings, etc. v. St. Paul, etc., Ins. 
Co., 68 Minn. 170, 70 N. W. 979, 980, and 
the court disposed of it in the following 
language: ‘The proviso has reference to 
a change or transfer of title or possession 
to a third person, not to one from the 
mortgagor to the mortgagee through a 
foreclosure. Our judgment is that the 
foregoing correctly states the law on the 
point just here in question.” 


The Supreme Court of South Dakota, 
in Union Central Life Insurance Company 
of Cincinnati, Ohio v. Codington County 
Farmers’ Fire & Lightning Mutual Insur- 
ance Company, [1 CCH Fire anp CASUALTY 
Cases 393] 287 N. W. 46 (1939), said, with 
reference to the authorities dealing with 
change of ownership: 


It is held that provisions dealing 
with ‘change of ownership’ apply only to 
strangers to the insurance contract and 
were inserted to permit the insurer to gauge 
the moral hazard involved and to select 
those with whom it will contract. It 
passed judgment, so they say, upon the 
mortgagee when it wrote the policy. The 
transfer, they assert, does but operate to 
increase the interest of the mortgagee... . 


In Oregon Mortgage Company, Lid. v. 
Hartford Fire Insurance Company, 122 Wash. 
183, 210 Pac. 385 (1922), it was held that 
the change in ownership mentioned in the 
clause evidently refers to a sale to some 
other person with whom the insurance 
company was not under contract, and not 
to a change resulting from the mortgagee’s 
purchase at foreclosure. See also Guaranty 
Life Insurance Company v. Farmers’ Mutual 
Insurance Association, 224 Iowa 1207, 278 
N. W. 913 (1938). 


However, if the mortgagee forecloses its 
mortgage after a fire occurs and the full 
amount of the mortgage debt is satisfied, 
he cannot then recover under the mort- 
gage clause. In Aetna Insurance Company 


v. Baldwin County Building & Loan Associ- 
ation, 231 Ala. 102, 163 So. 604 (1935), the 
court said: 


“The provision in the mortgage clause 
by which the policy shall not be invalidated 
as to him by the foreclosure does not refer 
to a forfeiture of his right after the loss 
occurred, but to the status existing at the 
time of the loss. The stipulation is that 
the insurance shall not be invalidated by 
such foreclosure; not that thereby the 
mortgagee may not lose his right to collect 
the loss by a foreclosure thereafter oc- 
curring, and occasioned by his status thus 
created, upon a consideration of established 
principles. His interest in the claim for 
the loss must exist not only at the time 
of the loss, and that is not diminished 
by a foreclosure which may have occurred 
theretofore, but it must also exist at the 
time of the suit and judgment. A liability 
may be fixed by the occurrence of the 
conditions provided for its existence, but 
after it is thus fixed, it may cease or 
terminate as to the parties in whose favor 
it exists, by events thereafter occurring 
which have that legal effect. 

“As we view the status of the parties, it 
is this: When and immediately after the 
fire occurred, plaintiff was a creditor of 
Mary Martin in the sum of approximately 
$1300. Plaintiff had security for that debt 
consisting of a mortgage on property and 
a claim for the loss on the insurance policy. 
But in no event, and from those or other 
sources, was he due to collect more than 
his mortgage debt. He could elect what 
course to pursue to collect his debt, or 
pursue them all at the same time. Enforce 
some or all his collateral and sue the 
debtor on his personal liability. If the 
debtor paid him by a voluntary act, all 
his rights and remedies immediately ter- 
minated, and he could not proceed further 
to enforce any feature of his security. 
While he had a claim fixed by the fire 
loss, it was only as security, and it could 
and would have terminated by such volun- 
tary payment. No one will contend that a 
creditor may sue on a collateral note after 
the debt is paid for which he holds it as 
collateral, though it became due and lia- 
bility on it was certain and fixed before 
the principal debt was paid. A debt is as 
effectually paid whether by the voluntary 
act of the debtor, or by compulsory pro- 
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ceedings of any sort which have that legal 
effect. When so, all rights as a creditor 
immediately terminate. The further rights 
of the parties will then depend upon the 
status created by the incidents which ter- 
minate the relation of debtor and creditor. 
A new relation then begins, controlled 
by its own terms. Unless by such arrange- 
ment the former creditor reserves the owner- 
ship or the right to collect the collateral 
which he held when a creditor, that right 
terminates with the relation to which it 
was but an incident. 


“Tt is a fixed principle that when a 
mortgagee forecloses his mortgage, and at 
the sale the property brings, and he collects 
the full amount of his debt, he is no longer 
a creditor, but his debt is paid. This is 
so when he buys at the sale, with due 
authority, bidding the full amount of his 
debt. He is then the owner of the property, 
and not a creditor. There is in the former 
owner only a statutory right, which is not 
a property ownership. He has collected his 
debt as effectually as if another had bought 
the property and paid him the full amount 
as purchase money, or if the debtor had 
paid him in cash of his own accord. 


“After the foreclosure, he can only collect 
the balance due on his debt, if any. Aetna 
Ins. Co. v. Hann, 196 Ala. 234 (8), 72 So. 
48.” 

Thus, if after a fire occurs, the mortgagee 
forecloses its mortgage, and a portion of 
the mortgage indebtedness remains unpaid, 
the mortgagee may recover under the mort- 
gage clause to the extent of the unpaid 
balance. Guinn v. Houston Fire & Casualty 
Insurance Company, [6 CCH Fare AnD 
CasuaAtty Cases 515] 32 So. (2d) 613 (La. 
App., 1947). 


Increase of Hazard 


In Third National Company v. Thompson, 
[5 CCH Frre anv Casuatty Cases 600] 191 
S. W. (2d) 190 (Tenn. Ct. of Appeals, 
1945) and in Reinhardt v. Security Insur- 
ance Company of New Haven, Connecticut, 
321 Ill. App., 324, [5 CCH Fire anp CAsvu- 
ALTY Cases 75] 53 N. E. (2d) 13 (1944), it 
was held that the use of the insured premises 
by the mortgagor as a tavern, making the 
risk more hazardous, did not preclude the 
mortgagee from recovering under a union 
mortgage clause. 
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A mortgage clause imposing on the mort- 
gagee the duty of disclosing to the insurer 
“any change of ownership . . . which 
shall come to the knowledge of said mort- 
gagee” has been construed to mean knowl- 
edge that is actual information of a fact, 
and not mere speculation or opinion or 
constructive notice. Witherow v. United 
American Insurance Company, 101 Cal. App., 
334, 281 Pac. 668 (1929). 


As noted above, the New York standard 
mortgagee clause, as well as the statutes 
in those states making the union mortgage 
clause compulsory, contains the proviso 
that “in case the mortgagor or owner shall 
neglect to pay any premium due under this 
policy the mortgagee (or trustee) shall on 
demand pay the same.” This clause was 
interpreted in Prudential Insurance Company 
of America v. Franklin Fire Insurance Com- 
pany of Philadelphia, 180 S. C. 250, 185 
S. E. 537 (1936). There it was held that 
the mortgagee was entitled to recover for 
a loss under the policy subject to a deduc- 
tion of the unpaid premium. The premium 
note installment due on March 1, 1934, 
had not been paid by the mortgagor, and 
the insurer had made demand on the mort- 
gagee for payment of same, without avail. 
A fire occurred on April 12, 1934. In its 
opinion in favor of the mortgagee, the 
court said: 

“The instant case presents an entirely 
new question so far as the decisions of 
this state discloses [sic]. The decisions of 
a number of other jurisdictions have passed 
upon controversies involving a construction 
of the New York mortgagee clause, but 
these cases all appear to have involved the 
question of liability of the mortgagee for 
payment of the premium, rather than the 
question of liability of the insurer to the 
mortgagee for a loss under the policy. In 
the latter class of cases the distinction has 
always been drawn between a condition 
and a covenant, and the great weight of 
authority is to the effect that the provision 
that ‘the mortgagee shall, on demand, pay’ 
the premium, is a condition and not a 
covenant. That is to say—the language so 
construed does not create such a contract 
or covenant on the part of the mortgagee 
as would support a cause of action in 
behalf of the insurer for the recovery from 
the mortgagee of the unpaid premium. On 
the other hand, the fact that this provision 
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must be construed as a condition can only 
mean that upon its breach by the mortgagee 
the right then becomes vested in the in- 
surer to cancel the policy because of the 
failure of the mortgagee upon demand to 
pay the premium. But this right can only 
be exercised by the insurance company 
after a strict compliance with the terms of 
the agreement between it and mortgagee.” 


The court then held that notice of 
cancellation had not been given to the 
mortgagee. Therefore, the policy was in 
force when the loss occurred. 


Mortgagee’s Obligation To Pay 
Unpaid Premiums 


Though not within the purview of this 
article, as originally stated, it is interesting 
to note that there is a conflict among the 
authorities as to the obligation of the 
mortgagee to pay the premiums unpaid by 
the mortgagor or owner. This conflict is 
noted in the case of Asher v. Union Assur- 
ance Society Ltd. (Ct. App. Ga., 1933) 
171 S. E. 238, which states that the weight 
of authority is that such a clause is not a 
covenant on the part of the mortgagee to 
pay any premium unpaid by the mortgagor 
or the owner but is merely a condition 
which, if not fulfilled by the mortgagee, 
will bar him from any right of recovery 
under the policy of insurance. The au- 
thorities cited by the court are Coykendall 
v. Blackmer, 161 App. Div. 11, 146 N. Y. S. 
631; Whitehead v. Wilson Knitting Mills, 
194 N. C. 281, 139 S. E. 456, 56 A. L. R. 
674; 679, note; Schmitt v. Gripton, 77 Cal. 
App. 429, 247 Pac. 505 (2); Metropolitan 
Life Insurance Company v. George H. Olm- 
stead Company, 28 Ohio App. 139, 162 
N. E. 641 (2); Farnsworth v. Riverton 
Wyoming Refining Company, 35 Wyo. 334, 
249 Pac. 555, 47 A. L. R. 1114, 1126 note; 
Home Insurance Company v. Union Trust 
Company, 40 R. I. 367, 100 Atl. 1010, L. R. A. 
1917 F. 375; Olmstead & Company v. Metro- 
politan Life Insurance Company, 118 Ohio 
St. 421, 161 N. E. 276; John N. Acuff 
Company v. Bankers’ Trust Company, 157 
Tenn. 99, 7 S. W. (2d) 52. 

Apparently holding to the contrary are 
these cases, which were cited by the court: 
St. Paul Fire & Marine Insurance Company 
v. Upton, 2 N. D. 229, 50 N. W. 702; 
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Boston Safe-Deposit & Trust Company v, 
Thomas, 59 Kan. 470, 53 Pac. 472; Refuge 
Cotton Oil Company v. Twin City Fire 
Insurance Company, 152 Miss. 522, 120 So. 
214 (3); Stoddart v. Black, 134 Kan. 838, 
8 Pac. (2d) 305, 83 A. L. R. 100. 


The case of Commercial Union Assurance 
Company, Lid., of London, England, v. 
Burlington County Trust Company, (DC 
N. J., 1933) 166 Atl. 479, follows the major- 
ity rule and holds that in a suit by the 
insurer against the mortgagee for the pre- 
mium due on a policy after its term had 
expired the mortgagee was not obligated 
to pay the same. The court said: 

. the proper construction to be placed 
on the clause in question . . . is that 
that portion of it which provides that, in 
case the mortgagor or owner shall neglect 
to pay the premium, the mortgagee (or 
trustee) shall pay the same on demand, 
following as it does the terms waiving 
certain conditions which it may reasonably 
be assumed would otherwise invalidate the 
policy, and following also the word ‘pro- 
vided’ after a semicolon, constitutes solely 
a proviso or condition upon the perform- 
ance of which such waiver will be effective, 
and cannot from the wording of the entire 
mortgagee clause be construed to be an 
absolute agreement or covenant upon the 
part of the mortgagee or trustee to pay the 
premium if it does not choose to do so and 
continue the insurance. The clause makes 
provision for cancellation by the plaintiff 
insurance company ten days after the vio- 
lation of the terms of the policy, or ten 
days after the giving of notice to the 
mortgagee so far as the mortgagee is con- 
cerned. If it gives such notice, the mort- 
gagee has the choice of paying the premium, 
if that be a violation of the terms of the 
policy, and taking advantage of the con- 
tinuation of the provisions of the mortgagee 
clause during the period of.the policy. If 
he does not choose to do so, it loses the 
benefit of the contract under the terms of 
the proviso, if the insurance company can- 
cels the policy. If the insurance company 
does not choose to cancel the policy or 
give the notice, it cannot thereby convert 
what is an option on the part of the 
mortgagee under certain circumstances into 


an absolute obligation.” 
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The same result was reached where an 
open mortgage clause was involved rather 
than a union mortgage clause. See Wharen 
v. Markle Banking and Trust Company, [3 
CCH Frere anp Casuatty Cases 371] 20 Atl. 
(2d) 885 (Super. Ct. Pa., 1941), holding 
that: 


“ 


The endorsement of a loss clause 
in a policy payable to one as his interest 
may appear is no more than the designation 
of a person to whom the loss is to be 
paid for the benefit of the owner by pay- 
ment of the mortgage debt, and is not in 
any sense an assignment of an interest in 
the policy. The insurance remains upon 
the interest of the owner and does not be- 
come a contract insuring the mortgagee’s 
interest; the clause does not in any respect, 
increase, lessen or otherwise change the 
burden assumed by the insurance company. 
A breach of the terms of the policy by 
the owner will avoid payment to the mort- 
gagee since the latter’s rights are wholly 
derivative and cannot rise above those of 
the owner. The right of action is in the 
owner and not in the mortgagee for there 
is no privity between the mortgagee and 
the insurer. If the insured cannot recover, 
the mortgagee cannot. There is no diver- 
gence of opinion in the many decisions thus 
construing clauses of this nature. 


“Tt follows that no liability for the pay- 
ment of insurance premiums is imposed 
upon a mortgagee merely because he re- 
tains policies for his protection under a 
loss payable clause. Reid v. State Bank, 
supra. Liability to pay premiums results 
only from contract, express or implied, and 
no duty is cast upon the mortgagee to in- 
quire whether the premiums are paid. a 


Proofs of Loss 


No mention of proofs of loss is made in 
the New York standard mortgagee clause, 
but the mortgage clause contained in the 
New York 1943 standard policy, which 
has been adopted either with or without 
modification by forty-three states, Hawaii, 
Alaska and the District of Columbia? con- 
tains the following provision: 


“If the insured fails to render proof of 
loss such mortgagee, upon notice, shall 
render proof of loss in the form herein 
specified within sixty (60) days thereafter 


and shall be subject to the provisions 
hereof relating to appraisal and time of 
payment and of bringing suit.” 


The mortgage clause in a standard Texas 
policy contains a similar provision namely: 
“and PROVIDED further that upon fail- 
ure of the insured to render proof of loss, 
such mortgagee, upon notice, shall render 
proof of loss in the form herein specified 
within ninety-one days thereafter and shall 
be subject to the provisions hereof relating 
to appraisal and time of payment and of 
bringing suit.” We have been unable to 
find a case interpreting these provisions. 
All of the cases found either arose in states 
prior to the adoption of the New York 
1943 standard policy or involved statutory 
policies in which no reference to proof of 
loss by the mortgagee is made. Such a 
case is Bank of Oroville v. Minnesota Fire 
Insurance Company, 132 Cal. App. 510, 23 
Pac. (2d) 83 (1933), in which the court, 
quoting from Cooley Briefs on Insurance 
(Second Edition) Volume 7, page 5746, 
stated: “The general rule seems to be that, 
unless the mortgagee clause attached to 
the policy makes it obligatory on the mort- 
gagee to furnish proofs of loss and an 
appraisement, it is not a condition pre- 
cedent to his right of action that he furnish 
the same.” See also H. F. Shepherdson Com- 
pany v. Central Fire Insurance Company of 
Baltimore, supra, United States Fire In- 
surance Company v. Hecht, 231 Ala. 256, 
164 So. 65 (1935); Seccombe v. Glens Falls 
Insurance Company, 45 Cal. App. 611, 188 
Pac. 305 (1920); Oregon Mortgage Com- 
pany v. Hartford Fire Insurance Company, 
supra. 


Under the interpretation that the mort- 
gage clause must be construed along with 
the policy provisions, it is quite probable 
that cases arising under a New York stan- 
dard mortgagee clause attached to a 1943 
New York standard policy, as well as 
those arising under the Texas standard 
policy, will make such proof of loss a 
condition precedent to a suit on the policy 
by a mortgagee. The insurer, of course, 
will be bound by the provision as to notice; 
and since the courts abhor forfeitures, the 
insurer will no doubt be held to a strict 
compliance therewith. 
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Limitation of Action 


While recognizing the independence of 
the contract resulting from the attach- 
ment of a standard mortgage clause, the 
case of Miners Savings Bank v. Merchants 
Fire Insurance Company, 131 Pa. Sup. 21, 
198 Atl. 495 (1938), holds that a mort- 
gagee is bound by the policy requirement 
that, in the event of loss or damage, a suit 
or action must be instituted within twelve 
months after a fire occurs or the right 
of recovery is barred. In that case, the 
mortgagee argued that there was nothing 
in the mortgagee clause to inform the 
mortgagee that in the event of loss or 
damage he must commence his suit or 
action within twelve months after a fire 
occurs or otherwise his right of recovery 
is barred. 


Notice of Cancellation 


Also under the New York standard mort- 
gagee clause, as well as the Texas standard 
policy, there is a provision for cancellation 
by the insurer after ten days’ notice to the 
mortgagee. If no notice of cancellation 
has been sent to the mortgagee, and the 
mortgagee has not consented to the cancel- 
lation of the policy, the mortgagee is not 
affected by a cancellation and may recover 
for a loss covered by the policy. See 
Tarleton v. De Veuve, [2 CCH Frre anv 
Casuatty Cases 444] 113 F. (2d) 290, 132 
A. L. R. 343, in which the court held: 


“« . 6. the defendant had no right to 
cancel the policy except by giving 
to the insured and the mortgagee ten days’ 
notice in writing, as specified in the policy, 
and .. . the mortgagee’s right to recover 
for the loss was not affected by the act of 
the insured and the defendant in their 
attempted cancellation of the policy.’ Gil- 
man v. Commonwealth Ins. Co. of New 
York, 112 Me. 528, 92 A. 721, 723, L. R. A. 
1915 C 758. Thus no cancellation attempted 
by the mortgagor or insurer, of which the 
mortgagee was ignorant and to which she 
had not consented, could suffice to relieve 
the mortgagee of any rights arising under 
the mortgage clause. 

“‘Notice to the mortgagee is a pre- 
requisite to cancellation under a standard 
policy containing a mortgage clause . . .” 
6 Couch on Insurance Sec. 1439, p. 5093. 


See also Lauman v, Springfield Fire Insurance 
Company, 184 Cal. 650, 195 P. 50, where it is 
held that the mortgagor in procuring insur- 
ance is not the agent of the mortgagee and 
that notice of cancellation to the mortgagor 
is not notice to the mortgagee. 


“In Welch v. British American Assur. Co., 
148 Cal. 223, 226, 82 P. 964, 113 Am. St. 
Rep. 223, 7 Ann. Cas. 396, it was said that 
‘It is well established that conditions which 
provide for a forfeiture of the interest of 
the assured, or those claiming under the 
policy, are to be strictly construed against 
the insurance company. . . .’ In view 
of the authorities we are constrained to 
hold that, in the absence of knowledge on 
the part of the mortgagee which would 
constitute a waiver, ten days’ notice before 
cancellation was essential to extinguish the 
mortgagee’s interest in the policy. . 


The case also holds that the fact that 
the mortgagee did not know of the insur- 
ance until after the loss did not preclude 
the mortgagee’s recovery. See the annota- 
tion on this point in 132 A. L. R. 355, 
citing in addition to the above case, the 
cases of Federal Land Bank v. Atlas Assur- 
ance Company, 188 N. C. 747, 125 S. E. 
631 (1924) and Union Institution for Savings 
v. Phoenix Insurance Company, 196 Mass. 
230, 81 N. E. 994, 14 L. R. A. (N.S.) 459 
(1907). 


An interesting interpretation of an agree- 
ment to give thirty days’ notice before 
cancellation of a policy with an otherwise 
open mortgage clause attached is found 
in the case of Prudential Insurance Com- 
pany of America v. German Mutual Fire 
Insurance Association of London, 105 S. W. 
(2d) 1001 (Kansas City Ct. of App., 1937, 
affirmed 142 S. W. (2d) 2500 [2 CCH Fire 
AND Casua ty CAsEs 373]). There the court 
held that the clause was tantamount to a 
union mortgage clause and that the mort- 
gagee was entitled to recover under the 
policy notwithstanding that it had acquired 
the insured property by foreclosure prior 
to the loss. 


Right of Subrogation 


All standard mortgage clauses, whether 
the New York standard mortgagee clause 
or those required by statute as aforesaid, 


provide for subrogation. The usual lan- 
guage employed is as follows: 
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“Whenever this Company shall pay the 
mortgagee (or trustee) any sum for loss 
or damage under this policy and shall 
claim that, as to the mortgagor or owner, 
no liability therefor existed, this Company 
shall, to the extent of such payment, be 
thereupon legally subrogated to all the 
rights of the party to whom such payment 
shall be made, under all securities held 
as collateral to the mortgage debt, or may, 
at its option, pay to the mortgagee (or 
trustee) the whole principal due or to 
grow due on the mortgage with interest, 
and shall thereupon receive a full assign- 
ment and transfer of the mortgage and of 
all such other securities; but no subroga- 
tion shall impair the right of the mortgagee 
(or trustee) to recover the full amount 
of 0 Se 

In Niagara Fire Insurance Company of 
New York v, Fitzsimmons, 101 N. J. Eq. 
437, 139 Atl. 523 (1927), the insurer was 
allowed to foreclose the mortgaged prop- 
erty when it had paid the mortgagee for 
the loss and had taken an assignment 
from the mortgagee in conformity with 
the standard mortgagee clause. The as- 
sured had failed to make any claim for 
the loss and had not brought suit within 
twelve months. The insurer asserted non- 
liability to the insured and paid the mort- 
gagee as aforesaid, taking an assignment 
of the mortgage. Title was in defendant, 
Fitzsimmons, at the time ofthe foreclosure, 
and he contended that the mortgage was 
discharged by the payment of the insurance 
to the mortgagee. His contention was 
denied. 


If the mortgagee, who has been paid a 
fire loss under a standard mortgage clause, 
relinquishes the security, defeating the in- 
surer’s right of subrogation, the mortgagee 
becomes liable to the insurer for misappro- 
priation of trust funds. American Eagle 
Fire Insurance Company v. Grant Building 
& Loan Association, 108 N. J. Eq. 83, 154 
Atl. 112 (1931). 


The right of subrogation as stipulated 
in the standard mortgagee clause is rec- 
ognized in the case of Brogoitti v. Walter, 
et al., 43 Ariz. 290, 30 P. (2d) 835 (1934). 
This case holds that when there has been 
a transfer of title of the insured property 
without the insured’s consent and no assign- 
ment of the policy of insurance, the in- 


surer is subrogated to the rights of the 
mortgagee to whom payment was made 
under a standard mortgage clause and may 
foreclose the mortgage. Heldreth v. Fed- 
eral Land Bank of Baltimore, 111 W. Va. 
602, 163 S. E. 50 (1932), holds that as 
owner procured other insurance upon the 
property without the written consent of 
the insurer, the insurer was justified in 
denying liability to him under the policy; 
the insurer, having discharged its liability 
to the mortgagee under the “standard” 
mortgage clause, was entitled to an assign- 
ment pro tanto from the mortgagee. Ac- 
cordingly, the owner’s suit against the 
mortgagee to cancel the assignment by the 
mortgagee to the insurer of as much of 
the mortgage debt as equaled the amount 
paid by the insurer to the mortgagee was 
dismissed. 


This right of subrogation was recognized 
even against a purchaser of the insured 
property in Fire Association of Philadelphia 
v. Ward, 42 S. E. (2d) 713, (Sup. Ct. of 
App. of W. Va., 1947). 

In British American Assurance Company 
of Toronto, Canada v. Mid-Continent Life 
Insurance Company, 37 S. W. (2d) 742 (Tex. 
Civ. App., 1931), the following subrogation 
clause was involved: 


“On payment to such mortgagee of any 
sum for loss or damage hereunder, if this 
company shall claim as to the mortgagor 
or owner no liability existed, it shall to 
the extent of such payment, be subrogated 
to the mortgagee’s right of recovery and 
claim upon the collateral to the mortgage 
debt, without impairing the mortgagee’s 
right to sue; or it may pay the mortgage 
debt, and require an assignment thereof 
and of the mortgage.” 


The insured had breached the policy by 
obtaining other insurance. The court had 
the following to say of the rights of the 
insurer under the circumstances: 


“ur 


The clause relied upon is one found in 
all standard fire insurance policies. It is 
held with practical unanimity by the courts 
throughout the country, including our own 
that where a policy contains this clause, 
and is void as against the assured because 
of his violation of some provision avoid- 
ing the same, the court should give effect to 
the agreement for subrogation by putting 
the insurance company in the place of the 
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mortgagee to the extent the indebtedness 
against the. owner has been reduced by 
payment under the policy. 


“Under the terms of the policy there is 
recognized a marked distinction between 
the liability of the insurance company to 
the mortgagee and to the insured, its terms 
disclosing a clear purpose to create a lia- 
bility to the mortgagee when none would 
exist as to the insured. In such event the 
parties have expressly agreed that, upon 
payment by the insurance company of the 
loss to the mortgagee, the former shall be 
entitled to recover through the collateral 
to which it may be subrogated, money 
which, as against the mortgagor, it should 
not have been compelled to pay. 


“Some courts have gone so far as to 
hold, under a state of facts similar to 
those here involved, that an insurance com- 
pany is entitled to subrogation, even though 
the policy contains no express provision 
therefor. Such rule is declared by the 
Supreme Court of Kansas in First National 
Bank of Springfield v. F. & M. Ins. Co., 
104 Kan. 278, 178 P. 413. The conclusion 
was reached that, where the insurance com- 
pany had paid the amount stipulated in a 
loss payable clause to the mortgagee, but 
had a valid defense as against the insured 
because of his breach of a provision of the 
policy, it was entitled to be subrogated to 
the security held by the mortgagee.” 


Interpreting the same clause in Lervold 
v. Republic Mutual Fire Insurance Company, 
142 Kan. 43, 45 Pac. (2d) 839 (1935), the 
court said: 


“It may be conceded that the first part 
of the mortgage clause paragraph under 


consideration provides in effect that to 
the extent of its payment the insurance 
company shall be subrogated to the right 
of recovery of the mortagee, and that, 
without more, the subrogation would be 
to prorate the right of recovery on an 
equal basis between them, neither’s right 
to be superior to the other’s, but there is 
further language used. What force is to be 
given to ‘but without impairing the mort- 
gagee’s (or trustee’s) right to sue?’ Ap- 
pellant says that it permits the mortgagee 
to hold the securities in its name, and as 
trustee for the subrogee to collect, by suit 
if necessary, and to account, and that the 
cause of action may not be split up. It 
may be said, however, that if the provision 


as to subrogation makes the mortgagee 
trustee for the subrogee to a pro rata 
extent, then under the Code (R. S. 60-403) 
the trustee could bring the action and the 
words would be superfluous. 


“One of the definitions of ‘sue’ is ‘to 
commence or to continue legal proceedings 
for the recovery of a right’. Bouvier Law 
Dict. (3d Ed.). Another is ‘to proceed 
with, as an action, and follow it up to its 
proper termination; to gain by legal pro- 
cess’. Webster’s Int. Dict. (2d Ed.) It 
would appear that the phrase in relation 
to the context, is somewhat ambiguous, 
and that what it might well be held to 
mean is: ‘But without impairing the mort- 
gagee’s right to recover’. And can it be 
said that it should be interpreted other- 
wise? The purpose of the issuance of the 
policy was not to give the insurance com- 
pany a right to recoup itself for any loss 
it might be compelled to pay. It was the 
purpose of that corporation to collect from 
policy holders enough premiums in the 
aggregate to pay the losses sustained by 
a few, and viewed from one angle, it was 
only a fortuitous circumstance that the 
insured, by taking out additional insur- 
ance, relieved the company of an absolute 
liability where it would have had no right 
of subrogation whatever. If it was the 
company’s contention that, if the policy 
were void as to the insured, but good-as 
to the mortgagee, it should have rights of 
subrogation to the extent of its payment 
to the mortgagee, equal and coordinate 
with the rights of the mortgagee, it could 
have so provided by language appropriate 
to that end, and free from doubt as to its 
purpose. We are of opinion that the quoted 
paragraph of the mortgage clause did not 
confer on the insurance company a pro 
rata right of subrogation to the lien of 
the mortgage of equal quality with the 
lien of the mortgagee, but did confer a pro- 
rata right of subrogation subject to the 
lien of the mortgagee and its right to 
collect in full the balance of the mortgage 
debt due it.” 

In Ross v. Jones, 174 Wash. 205, 24 Pac. 
(2d) 622 (1933), the court was called upon 
to interpret the effect of that portion of 
the subrogation clause reading “But no 
subrogation shall impair the right of the 
mortgagee to recover the full amount 
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of the claim of such mortgagee.” The 
court said: 


“As matters now stand the mortgagee is 
the purchaser at sheriff’s sale and entitled 
to have full payment of his debt if redemp- 
tion takes place and no more. . . . but 
if there be no redemption and the sheriff's 
deed issues to the mortgagee as purchaser, 
still, as between himself and the insurer, 
he will be entitled, by reason of this quali- 
fying clause in the contract, to receive full 
payment of his debt unhampered by the 
subrogation rights of the insurer. If, as 
appellant contends, upon the issuance of 
the sheriff’s deed the mortgagee purchaser 
and the insurer become tenants in common, 
then the mortgagee purchaser can no longer 
sell the land for an amount which will 
pay the balance of his debt, but can only 
sell his pro tanto interest in the land 
which may not be salable for an amount 
which will make him whole. His only 
other possibility of securing payment of 
his debt would be by concerted action 
with his co-owner in negotiating a sale, 
but the necessity of consulting his co- 
owner would give to it the power to 
impair his right to sell for enough to make 
him whole, and thus the qualifying clause 
of the contract would be violated. The 
provision in the contract giving the insurer 
the right to pay the whole debt and take 
a full assignment was, we are convinced, 
placed in the contract for the very purposee 
of meeting the situation. So that if no one 
redeems from the foreclosure sale the in- 
surer may still pay the whole debt to the 
insured and take to itself the whole of the 
security by way of subrogation.” 


Right of Contribution 


Contribution is sometimes provided for 
by adding to the New York standard 
mortgagee clause the following paragraph: 


“In case of any other insurance upon 
the within described property this Com- 
pany shall not be liable under this policy 
for a greater proportion of any loss or 
damage sustained than the sum hereby in- 
sured bears to the whole amount of insur- 
ance on said property, issued to or held by 
any party or parties having an insurable 
interest therein, whether as owner, mort- 
gagee or otherwise.” 


Speaking of the effect of adding such a 
clause to the New York standard mort- 
gagee clause, the court in Eddy v. London 
Assurance Corporation, 143 N. Y. 311, 38 
N. E. 307 (1894), said: 


“When, in the face of such an agreement, 
entered into for the purpose stated, there 
is also placed in the instrument a provision 
as to the proportionate payment of a loss, 
we think the true meaning to be extracted 
from the whole instrument is that the 
insurance, which shall diminish or impair 
the right of the mortgagee to recover for 
his loss, is one which shall have been 
issued upon his interest in the property, 
or when he shall have consented to the 
other insurance upon the owner’s interest.” 
Cases reaching the same conclusion are 
Germania Fire Insurance Company of New 
York v. Bally, 19 Ariz. 580, 173 Pac. 1052; 
Martin v. Sun Insurance Office of London, 83 
Fla. 325, 91 So. 363 (1922). 

If, however, as in Federal Land Bank v. 
Globe & Rutgers Fire Insurance Company, 
187 N. C. 97,'121 S. E. 37 (1924), the 
“other insurance” contains a similar mort- 
gage clause in favor of the same mortgagee, 
the two insurers must prorate the loss. 


Adjustment of Loss 


According to annotations in 38 A. L. R. 
383 and 111 A. L. R. 697, the weight of 
authorities is that neither under a simple 
loss payable clause nor under the standard 
mortgage clause is the mortgagee bound 
by an adjustment of a loss agreed upon 
by the assured and the insurer without the 
mortgagee’s consent. Holding otherwise 
with reference to a standard mortgagee 
clause is the case of Syracuse Savings Bank 
v. Yorkshire Insurance Company Litd., 49 
N. Y. S. (2d) 247 rev’g 44 N. Y. S. (2d) 
81, in which the court said: 


“Authorities on insurance and the courts 
of many of our sister states are divided on 
the question whether the mortgagee is con- 
cluded by the award of appraisers ap- 
pointed by the company and the owner 
without notice to or the consent of the 
mortgagee. In Beaver Falls Building and 
Loan Assn. v. Allemania Fire Insurance Com- 
pany, 305 Pa. 290, 157 A. 616, the Supreme 
Court of Pennsylvania held that the mort- 
gagee under a standard mortgagee clause 
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was not concluded by an appraisal had and an 
award made without its knowledge or consent. 
In Dragon v. Automobile Insurance Company 
of Hartford, Conn., 265 Mass. 440, 164 N. E. 
383, the Supreme Judicial Court of Massa- 
chusetts held that the mortgagee was bound 
by such an appraisal and award. Since 
no fraud is claimed by the plaintiff, we 
think the Massachusetts decision states the 
correct rule under the policy in suit here. 
The J. D. Taylor Construction Corporation, 
selected by Blumberg, was not a competent 
appraiser. The power of acting as an ap- 
praiser cannot be conferred on a corpora- 
tion, even by consent. Davis v. Rochester 
Can Company, 220 App, Div. 487, 489, 221 
N. Y. S. 666, affirmed. Mellon v. Rochester 
Can Company, 247 N. Y. 521, 161 N. E. 166. 
The fact that the appraisal may be void does 
not destroy its potency as a defense if 
the defendant can prove on the trial that 
the award was for the full amount of the 
loss and damage suffered and that payment 
of the amount awarded was duly tendered 
to the plaintiff prior to the commencement 
of the action.” 

Typical of the minority view as to a 
mortgagee under an open mortgage clause 
is the case of Officer v. American Eagle Fire 
Insurance Company, 175 La. 581, 143 So. 500 
(1932), in which the court held that the 
mortgagee was bound by an appraisal in 
which he had not participated. 


The court, .in Superior Fire Insurance 
Company v. Leal, 73 S. W. (2d) 584, (Tex. 
Civ. App., 1934), in construing the Texas 


standard fire policy containing the cus- 
tomary mortgagee clause with full contrib- 
ution, held that the rights of the mortgagee 
could not be affected by a settlement agree- 
ment between the insurance company and 
the owner, citing First National Bank of 
Duluth v. National Liberty Insurance Com- 
pany, 156 Minn. 1, 194 N. W. 6, 38 A. L. R. 
380 (1923); Beaver Falls Building & Loan 
Association v. Allemania Fire Insurance Com- 
pany, 305 Pa. 290, 157 Atl. 616 (1932) ; Insur- 
ance Underwriters’ Agency v. Pride, 173 Ark. 
1016, 294 S. W. 19 (1927); Clarkson v. Im- 
porters’ & Exporters’ Insurance Company, 15 
S. W. (2d) 939 (Mo. App., 1929); Laurenzi 
v. Atlas Insurance Company, 131 Tenn. 644, 
176 S. W. 1022 (1915). 


Conclusion 


From the foregoing it appears that the 
simple loss payable clause designated an 
appointee to receive the proceeds of a fire 
insurance policy in event of loss has re- 
sulted in the more complicated union or 
standard mortgagee clause which affords a 
mortgagee the maximum protection at the 
same cost as under the loss payable clause 
even though the mortgagor or owner may 
not be entitled to such protection. The 
trend of the courts and of several legisla- 
tures is to protect a mortgagee in every 
reasonable respect where he is not guilty 
of wrongdoing or neglect, irrespective of 
the rights existing between the insurer 
and mortgagor. [The Endj 


FOOTNOTES 


1‘*Loss or damage, if any, under this policy, 

shall be payable to ... as 

se . Mortgagee (or trustee), 
as interest may appear, and this insurance, as 
to the interest of the mortgagee (or trustee) 
only therein, shall not be invalidated by any 
act or neglect of the nfortgagor or owner of 
the within described property, nor by any fore- 
closure or other proceedings or notice of sale 
relating to the property, nor by any change 
in title or ownership of the property, nor by 
the occupation of the premises for purposes 
more hazardous than are permitted by this pol- 
icy; provided, that in case the mortgagor or 
owner shall neglect to pay any premium due 
under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same. 

‘Provided, also, that the mortgagee (or trus- 
tee) shall notify this Company of any change 
of ownership or occupancy or increase of hazard 
which shall come to the knowledge of said mort- 
gagee (or trustee), and unless permitted by 


this policy, it shall be noted thereon and the 
mortgagee (or trustee) shall, on demand, pay 
the premium for such increased hazard for the 
term of the use thereof; otherwise this policy 
shall be null and void. 

“This Company reserves the right to cancel 
this policy at any time as provided by its terms, 
but in such case this policy shall continue in 
force for the benefit only of the mortgagee (or 
trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall 
then cease, and this Company shall have the 
right on like notice, to cancel this agreement. 

‘“‘Whenever this Company shall pay the mort- 
gagee (or trustee) any sum for loss or damage 
under this policy and shall claim that, as to 
the mortgagor or owner, no liability therefor 
existed, this Company shall, to the extent of 
such payment, be thereupon legally subrogated 
to all the rights of the party to whom such 
payment shall be made, under all securities held 
as collateral to the mortgage debt, or may, at 
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its option, pay to the mortgagee (or trustee) 
the whole principal due or to grow due on the 
mortgage with interest, and shall thereupon re- 
ceive a full assignment and transfer of the 
mortgage and of all such other securities; but 
no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the- full 
amount of claim."’ 

?CCH Insurance Law Reports Fire and Cas- 
ualty, pages 2003-2006 (Report of 2-9-48): 

Alabama—Adopted by Commissioner (March, 
1944); Alaska—Laws of Alaska, Chapter 22, Sec- 
tion 29; Arizona—Arizona Laws, 1945, Chapter 
100, Section 13; Arkansas—Adopted by Commis- 
sioner (April, 1945); Colorado—Adopted by Com- 
missioner (February, 1944); Connecticut—Acts 
of 1945, Chapter 219, Article 853H; Delaware— 
Adopted by Commissioner (July, 1943); District 
of Columbia—P. L. 327, 78th Congress (1944); 
Florida—Adopted by Commissioner; Georgia— 
Adopted by Commissioner (March, 1944); Ha- 
waii—Rev. Laws of Hawaii, 1945, Section 8514, 
Chapter 161, as amended by Series C, Act 149, 
Laws of 1945; Idaho—Idaho Code Annotated 
1932, Section 40-1401; Illinois—Laws of Illinois, 
1945, H. B. 712, Ill. Rev. Stat., Chapter 73, 
Section 1009; Indiana—Adopted by Commis- 
sioner (September, 1944); Iowa—S. B. 155, Laws 
of Iowa, 1947, Approved April, 1947; Kansas— 
Permitted by Commissioner; Kentucky—Adopted 
by Commissioner (March 1, 1944); Louisiana— 


Acts of 1944, Act 251; Maine—1947 Session Laws, 
H. B. 1637. Approved April 4, 1947; Michigan 
—Public Acts, 1945, Act No. 265; Mississippi— 
Adopted by Commissioner (July, 1944); Mis- 
souri—Rev. Stat. 1939, Chapter 37, Article 6, 
Section 5940; Montana—Adopted by Commis- 
sioner; Nebraska—Rev. Stat., Section 44-501; 
Nevada—1947 Session Laws, Chapter 266; New 
Jersey—Laws of 1944, Chapter 17; New Mexico 
—New Mexico Statutes of 1941, Annotated Sec- 
tion 60-608; New York—Laws of New York, 
1942, Chapter 900, Sections 1-4; North Carolina 
—Laws of 1945, Article 19, Section 58-176; North 
Dakota—Laws of 1945, Chapter 215, Section 
26-0340 H. B. 159; Oklahoma—Oklahoma Session 
Laws, 1945, Chapter 4, Title 36; Oregon—Laws 
of 1945, Chapter 237; Pennsylvania—Laws of 
Pennsylvania, 1946, Act No. 136; Rhode Island 
—Public Laws, 1945, Chapter 1623; South Caro- 
lina—Approved by Commissioner (March, 1944); 
South Dakota—Session Laws, 1945, Chapter 133; 
Tennessee—Approved by Commissioner (March, 
1944); Utah—Approved by Commissioner; Ver- 
mont—Adopted by Commissioner; Virginia— 
Laws of 1944, Title 38, Chapter 172, Sections 
4305a-h (inclusive) ; Washington—Article 2, Title 
45, 7152 Rem. Rev. Stat.; West Virginia—Acts 
of Legislature, 1945, Chapter 73, Art. 4, Sec- 
tions 7, 8; Wisconsin—Laws of Wisconsin, 1945, 
Chapter 203.01; Wyoming—Laws of 1945, Chap- 
ter 68, H. B. 32. 


a a 


N. Y. Mortgage Conference Dissolved 


In an opinion handed down by the United States District Court for the South- 


ern District of New York recently, the Mortgage Conference was dissolved and 
its members enjoined from engaging in restrictive practices in the field of mortgage 
loans in the New York area. Of the life insurance .companies against whom 
charges had been brought, the government dropped charges against the Aetna, 
the Home, the New England Mutual and the Union Central Life. Inasmuch 
as the judgment was a consent decree, it was explained that it did not mean that 
there had been an express violation of the law. In the words of Harold D. Rutan, 
“The institutions concerned do not admit that the government’s contentions as 
to the facts are justified. They are, however, quite willing to consent to a decree 
prohibiting practices in which they have never engaged but which in the view 
of the Department of Justice might infringe the anti-trust laws.” 


Group Accident and Health Subject to Bargaining 


The National Labor Relations Board ruled recently in a 4-1 decision that any 
group accident and health program for the employees of an employer was to be 
bargained. Unilateral action is forbidden by the Taft-Hartley Act according to 
the Board. It reasoned that the employer’s contribution to the insurance cost 
constituted indirect wages and conditions of employment. 
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What Constitutes Total Disability 


By 


HARRY McCALL, JR. 


| pad QUESTIONS are more vexing to 
insurance companies and their attorneys 
or call forth more honest differences of opin- 
ion than the proper criteria of total disability. 
The fact that a given condition may be 
merely a handicap or may be altogether 
disabling, in large measure depending on 
subjective factors, necessitates the most 
careful scrutiny of disability claims. On 
the other hand, an assured who has been 
paying premiums on a policy insuring him 
against “total and permanent disability” and 
whose claim for benefits is disallowed by 
the insurance company usually feels that he 
has been cheated and that the company must 
be forced to pay through suit. The expe- 
rience of insurance companies in defending 
suits of this character will be discussed in 
the course of this article and an effort made 
by reference to the decisions of various 
courts to point out the principal considera- 
tions which should move an attorney in 
advising his client. 


General and Occupational 
Disability Differentiated 


The disability requirement considered in 
the course of this discussion is in relation 
to policies which, genérally speaking, re- 
quire permanent disability wholly preventing 
the performance of any work for compen- 
sation, gain or profit, or from following any 
gainful occupation.” Of course, this require- 
ment distinguishes the risk from an occupa- 


1 Footnotes appear on pages 570-571. 


tional disability policy in which the ability 
to perform a particular occupation is insured 
and in which the right to recovery is deter- 
mined solely with reference to that particu- 
lar occupation. On the other hand, as will 
be pointed out hereinafter, the interpreta- 
tions which the courts have made of the 
total disability requirement have as a prac- 
tical matter materially reduced the differ- 
ence in coverage between the two policies. 


Literal Construction 


At the outset, it is obvious that any con- 
dition which is made the basis of a disability 
claim under a policy of the type considered 
herein must prevent the assured from meet- 
ing the demands of his regular method of 
earning a living, and a “disability” which 
is not such as to impair the assured in any 
manner in the performance of his usual 
occupation, no matter how serious, is not the 
basis for a recovery. Conversely, in almost 
no jurisdiction is the policy literally con- 
strued so as to require a state of complete 
helplessness or absolute inability to carry on 
any vocation whatever. In general, the 
courts justify this refusal to give the policy 
a literal construction on the ground that a 
state of absolute helplessness rarely exists 
and is only to be found where there is 
mental incapacity as well as physical dis- 
ability. The example most commonly given 
in support of this theory is that of a man 
who, having lost his limbs, eyesight and 


Mr. McCall, an associate in the New Orleans firm of Chaffee, McCall, 
Toler & Philips, which firm numbers among its clients many insurers, 
is in a position to speak with authority on the subject herein discussed. 
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hearing, so as to be totally disabled for all 
practical purposes, is yet able to make some 
small sum of money by selling pencils on a 
street corner; clearly, such a man should 
recover under any fair interpretation of the 
coverage intended by the policy. Of even 
more legal force is the justification urged by 
many courts that such an interpretation 
would render the policy valueless to the 
assured, and there is no denying that this 
would be the case under a strict literal con- 
struction of the requirement of. “total and 
permanent disability.” 


Extraordinary Effort Not Required 


The fact that in many instances individuals 
have successfully overcome apparently in- 
superable handicaps by an effort of will 
inevitably raises the quetion of how much is 
expected of the ordinary policyholder. In 
general, the courts do not require any ex- 
traordinary effort on the part of the insured 
to overcome his handicap as a prerequisite 
to a finding of total disability. In one case 
which considered this subjective aspect of 
the claimant’s condition,® the assured was 
engaged in the mercantile business, but he 
became deaf and was forced to close his 
business. In a lengthy dissenting opinion, 
one of the justices observed: 


“If the contention of the plaintiff should 
be sustained, that the disability refers to 
the usual occupation of the insured, in spite 
of the express provisions of the policy, any 
permanent injury which would affect the 
ability of the insured to perform the cus- 
tomary duties of his occupation would be 
considered a total and permanent disability, 
regardless of his capacity to engage in some 
other occupation. Hundreds of men and 
women, blind or deaf, have filled positions 
of honor and trust, congressmen, lawyers, 
teachers, ministers of the gospel, and many 
others. One notable instance that comes to 
mind is that of Helen Keller, deaf, dumb, 
and blind, who has made a national reputa- 
tion as a scholar, teacher, and philanthropist.” 


The answer to this argument given in the 
majority opinion was: 

“Mr. Justice Cothran reminds us that 
many blind or deaf people, and some who 
have suffered the loss of a-limb, have yet 
been able to hold high positions of honor 
and trust, and have engaged in lucrative 


avocations. He has especially called atten- 
tion to a remarkable Confederate soldier 
and the wonderful Helen Keller. The trouble 
with the argument he advances along this 
line is that it is based upon the abilities and 
doings of exceptional people, and the law 
does not take them into much consideration 
in setting up its standard. We must deal 
with the ordinary people, the average of 
men and women.” * 


The justice of this conclusion is that it 
avoids a denial of benefits where the in- 
sured’s ability to engage in some other occu- 
pation is only theoretical and places the 
burden of proof on the insurance company. 
Its practical result is to relieve an insured 
under a disability policy such as is con- 
sidered herein from the necessity of attempt- 
ing to overcome the handicap imposed on 
him by his particular ailment or to attempt 
to earn his living in a new line of endeavor. 


In construing this policy provision, how- 
ever, it must not be forgotten that, as pointed 
out above, the contingency covered by the 
policy is not a particular occupational dis- 
ability, but a general disability. Insurance 
companies are careful to make a distinction 
between the two types of risk, charging 
higher rates for the latter because of the 
greater risk involved. The course which the 
courts must steer between strict construc- 
tion, which renders the policy of virtually 
no value to the assured, and extreme liberal 
construction, which in effect changes the 
policy into a straight occupational one, is 
narrow and treacherous and has in conse- 
quence been neither uniform nor always 
consistent. 


Conflicting Rules 


At first blush, it might seem that the issue 
could only be decided in the direct and 
straightforward manner of the Supreme 
Court of Arkansas in passing on a claim for 
disability payments for total and permanent 
general disability. The court admitted that 
the insured was completely disabled from 
performing his previous occupation of coal 
mining but found that he was regularly em- 
ployed at a luncheonette; consequently, he 
was not totally and permanently disabled 
from working at any occupation. 


“It is true that he cannot work at his 
former occupation, mining coal; but that is 
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not the contract. The contract is that he 
must be unable to work at any occupation 
or perform any work for compensation... . 
It has repeatedly been said that the courts 
cannot make contracts for the parties, but 
they can only construe the contracts made 
by the parties. His contract must be 
construed most strongly against the insur- 
ance company that prepared it. ... But the 
court cannot make a new or different con- 
tract.” ° 


In direct conflict with this rule, however, 
is the holding in another case’ in which 
the insured, at the time the policy was taken 
out, was an active partner in a corporation 
which operated several plantations, a cotton 
gin and a mercantile store; taking charge of 
the gin during the ginning season, supervis- 
ing the plantation and managing the store 
were his duties. He became seriously ill 
and, even after his discharge from the hos- 
pital, experienced occasional fainting and 
choking spells caused by failure of food to 
pass from his mouth to his stomach, a con- 
dition which was diagnosed as reflex cardio- 
spasm ; he was also suffering from hypertension, 
or high-blood pressure. Though he gave up 
his duties with the corporation, he still had 
an oil products distributorship which he had 
had for many years and from which his 
average net earnings were about $3,500 a 
year; from time to time, in carrying on this 
business, his son drove him in his car as 
much as six or seven hours a day to call 
on his customers. The Circuit Court of Ap- 
peals for the Fifth Circuit cited numerous 
authorities from the decisions of the state 
in which the controversy arose declaring 
disability to perform “the substantial and 
material acts of his business or occupation 
in the usual and customary way” to be the 
test of nonoccupational disability policies, 
and held that there was no reversible error 
in submitting this rule to the jury which 
rendered a verdict for the plaintiff. In a 
vigorous dissent, one of the judges pointed 
out that it was evident that the plaintiff was 
“successfully carrying on a profitable occu- 
pation” without injury to his health, that 
this was one of his occupations at the time 
of his illness and that the lower court com- 
mitted a reversible error in refusing to give 
the insurance company’s requested charge 
to the jury that no disability existed if the 
insured was capable of engaging in any work 
of a substantial character. 


A few years previously the state rule 
which was supported in this case was ques- 
tioned in a case before the supreme court 
of that state, which stated that the doctrine 
that disability should be judged in terms of 
the insured’s business or occupation had 
been adhered to so consistently that it was 
“constrained to follow it.” * 

It is apparent from a comparison of these 
two decisions that the choice of a rule of 
law tobe followed is the most serious prob- 
lem in deciding whether disability exists, 
but it is only the first. The further question 
of whether the facts of a particular case 
bring it within the operation of the rule 
chosen is one on which, to quote the Su- 
preme Court of Maryland, the decisions are 
“so numerous and so divergent as to leave 
one in a hopeless maze.” ® 


Bryant Case 


Even within a given jurisdiction, the rule 
may vary as applied to successive situa- 
tions; for example, in one jurisdiction, where 
the so-called liberal rule of construction had 
obtained for thirty years, the court was 
finally impelled by the injustice of extend- 
ing general occupational coverage to cover 
disability from performing a particular occu- 
pation to overrule its previous holdings. In 
the case in question® the plaintiff sued for 
disability benefits under a policy providing 
for payments in case of disability which 
“permanently, continuously and wholly pre- 
vented thereby from performing any work 
for compensation, gain or profit, and from 
following any gainful occupation... .” At 
the time the policy was issued he had de- 
scribed himself as “manager of a wholesale 
gasoline and oil office,” and at the time of 
the alleged disability as “manager and truck 
driver in the selling of auto parts.” The 
trial was before a jury, and the insurance 
company moved for a directed verdict or, 
failing that, that the jury be instructed that 
if the plaintiff had become totally and per- 
manently disabled so as to be permanently, 
continuously and wholly prevented thereby 
from performing any work for compensa- 
tion, gain or profit, and from following any 
gainful occupation, then it should find a ver- 
dict in his favor. The insurer requested 
the further instruction that a “ ‘total’ dis- 
ability as used in these instructions means 
a disability from disease which wholly pre- 
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vents [the plaintiff] from performing in a 
reasonable and practical way all... material 
acts in the occupation of manager of a 
wholesale gasoline and oil business.” The 
court refused to give the offered instructions 
and instructed the jury, in substance, that 
if the appellee became totally and perma- 
nently disabled by disease so that he was 
thereby unable to perform in a reasonable 
and practical way all the material acts in 
pursuit of his occupation or employment as 
“manager and: truck driver in the selling 
of auto parts,” then the jury should find for 
the plaintiff. The jury found for the plaintiff, 
and the court entered judgment awarding 
disability payments, from which judgment 
the insurer appealed on the ground that the 
plaintiff was not disabled from performing 
some remunerative occupation other than 
his regular occupation and that the instruc- 
tions requested by it should have been given. 


The court reviewed the evidence in its 
entirety and concluded that the evidence on 
the question of the plaintiff’s ability to 
perform some other occupation was suffi- 
cient to take the case to the jury on that 
issue. It then distinguished between non- 
occupational (insuring against disability 
from following any and all occupations for 
compensation, gain or profit) and occupa- 
tional (insuring against disability from fol- 
lowing a particular occupation) policies and 
pointed out that since 1913 the courts of 
that state had followed the “so-called lib- 
eral rule of construction, holding that the 
disability mentioned in such policies means 
being disabled from following a particular 
occupation rather than any occupation.” The 
court reviewed the jurisprudence of several 
other states on this issue and concluded 
that, while it would not sanction such a 
literal interpretation that the performance 
of even trivial occupations yielding a pit- 
tance or mere nominal income would oper- 
ate to deny an insured disability benefits, 
occupational and nonoccupational policies 
constituted different contracts; consequently, 
the words “any or all” (or similar words) 
should not be construed to mean a single 
or particular occupation but should be given 
the construction and meaning naturally im- 
parted by such language. In the words of 
the court: 


“In such contracts (nonoccupational) the 
insured should be required to show physical 


inability not only to follow his regular occu- 
pation but also any occupation for which 
he may be fitted by education, training and 
experience, which may yield a reasonably 
substantial gain or profit, rising to the dig- 
nity of an income or livelihood. This con- 
struction is more favorable to the insured 
(appellee) than the language of the contract 
warrants if we should give it a strict or 
literal construction. The minority rule is 
generally referred to as the ‘liberal’ rule of 
constructian, but we think it is so ultra lib- 
eral as to surpass all rules of construction, 
since it changes the meaning of plain and 
unambiguous language. ‘Liberal construc- 
tion’ does not mean that words should be 
forced out of their natural meaning, but 
simply that the words should receive a fair 
and reasonable interpretation so as to attain 
the object for which the instrument is de- 
signed and the purpose to which it is applied.” 


Since the prevailing jurisprudence at the 
time of the issuance of the policy in conflict 
was to the contrary, the judgment in favor 
of the plaintiff was affirmed, but the court 
categorically overruled its previous decisions 
embodying the contrary doctrine as “un- 
usual and a misapplication of the law ap- 
plicable to such insurance contracts” and 
enunciated a new rule for the future. 


Majority Rule 


Apart from this fundamental difference, 
after making allowance for difference in 
phrasing, language and choice of words, it 
may safely be stated that the rule which 
has gained the widest currency in constru- 
ing this clause of insurance policies is that 
the insured, in order to recover, must be 
unable to follow any occupation for which 
he may be fitted by education, training and 
experience and which, yielding a reason- 
ably substantial gain or profit, rises to the 
dignity of an income or livelihood.” Once 
this general rule is stated, however, one’s 
difficulties have but begun; the problem lies 
in the application of the rule to the indi- 
vidual and particular cases. The subjective 
element of opinion in this definition is so 
great that it is doubtful whether, even if all 
the courts were to.join in pronouncing this 
as the criterion by which they were to be 
guided, they would all have the same thing 
in mind. 
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Gratuitous or Charitable 
Employment 


It is obvious that under this test an in- 
dividual who becomes unable to perform his 
usual employment is not denied recovery 
under this type of policy when he obtains a 
job which is solely a gratuity or charity 
and his compensation is not for work which 
he does. For example, in the case of Stuhl- 
barg v. Metropolitan Life Insurance Com- 
pany™ the plaintiff became affected with 
what was diagnosed by his physicians as 
“manic depressive insanity,” which, the doc- 
tor testified at the trial, totally incapacitated 
the plaintiff from engaging successfully for 
compensation in any occupation for which 
he was intellectually qualified when normal. 
There was testimony that the plaintiff was 
employed by one of his brothers at a salary 
of $50 per week; however, this arrange- 
ment, made at the suggestion of the physi- 
cian as a health measure, was paid wholly 
as a matter of gratuity and not as com- 
pensation for any work that the plaintiff did. 
The court, in ruling that the testimony in- 
dicated plaintiff's mental unfitness for any 
responsible employment and that the jury 
was therefore permitted to find that the 
money was in fact a gratuity, affirmed the 
lower court’s judgment in favor of the plain- 
tiff. In other words, if the insured is unable 
to obtain employment in the open labor 
market, but receives a salary only through 
charity, friendship or political intervention, 
he is considered to be completely disabled. 


Trivial or Occasional Work 


It is equally indisputable that the ability 
of the insured to do trivial or occasional 
work pertaining to his usual occupation does 
not, as a matter of law, preclude his recovery 
under the disability clguse. 

A decision of particular interest to mem- 
bers of the legal profession involved an 
attorney’s claim for total disability benefits.” 
His affliction was described by the testifying 
physician as toxic neurosis or toxic psycho- 
sis, or a toxic dermatitis, of a neuro-toxic 
origin; he was under the continuous care of 
physicians on whose advice he handled only 
such minor matters connected with his law 
practice as did not require any mental ef- 
fort on his part, keeping only irregular 
office hours. In disposing of the insurance 


company’s contention that there was a mere 
restriction of the plaintiff's activities, the 
court held that: 


“The fact that plaintiff may be able to do 
some ‘light’ work as a lawyer is not suffi- 
cient to hold that his disability is not total. 
If a lawyer cannot do more than ‘light’ work, 
it does not require any great amount of 
reasoning to force the conclusion that he is 
not .in condition to bear the burden and 
responsibilities of even a moderately suc- 
cessful lawyer. A lawyer who is able to do 
only ‘light’ work will soon find himself 
without even ‘light’ work to do. 

“While plaintiff is not absolutely helpless, 
he is not able to perform the substantial and 
material work required of him by his pro- 
fession.” 


Since the statement of the general rule 
includes the requirement that the insured 
be unable to follow any occupation for which 
“he may be fitted by education, training and 
experience and which, yielding a reasonably 
substantial gain or profit, rises to the dignity 
of an income or livelihood” in order to recover, 
the questions of what occupations he may 
be fitted for and the amount of his remu- 
neration are implicit. These are, of course, 
issues of fact which must be determined on 
the circumstances of each case, but it is 
worth noting several decisions in which this 
question was raised. 


Earning Capacity 


In one such case™ the plaintiff had been 
earning the net sum of seven to eight hun- 
dred dollars a month as a doctor of medicine 
when he became incapacitated and, upon 
making the necessary proofs, began to re- 
ceive disability benefits. Some fifteen years 
later he became chairman of the local board 
of county commissioners, for which he re- 
ceived a monthly salary of $75, and, concur- 
rently, a member of the local city council, 
mayor pro tem. and chairman of the city street 
committee, for which he received a salary of 
$60 per month. The insurance company re- 
fused to continue his disability payments on 
the ground that he was successfully per- 
forming a new occupation; the court was 
not impressed by this contention, however, 
and pointed out that he was receiving less 
than one-fifth of the remuneration he was 
receiving at the time of the disability and 
was therefore totally disabled in contempla- 
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tion of law. In the case of Principi v. Co- 
lumbian Mutual Life Insurance Company,” 
although the amount of the insured’s earn- 
ings before and after the alleged disability 
are not stated in the court’s opinion, the rule 
is stated to be that the remaining capacity 
to earn must be substantial and must bear 
some reasonable relation to the natural or 
previous capacity to earn. 


Performance of Duties 
in Usual Manner 


Even where the occupation bears a rea- 
sonable relation to the natural capacity to 
earn, there may be a serious question as to 
whether the occupation is being “followed,” 
as is implicit in the careful qualification that 
for recovery there should be incapacity to 
perform “the substantial and material acts” 
of a business “in the usual and customary 
way.” Illustrative of this problem is Aetna 
Life Insurance Company v. Norman.” In this 
case the insured was the owner of a farm and 
president and owner of a small bank; his 
claim to disability benefits was based on the 
fact that he was suffering from arthritis in 
both feet. The insurer denied liability on 
the ground that the insured was able to per- 
form his ordinary occupations, his testimony 
at the trial being that he still went out to 
his farms each week in his automobile (which 
he sometimes drove himself) and that he 
still had an office at the bank where he went 
almost daily and spent a part of his time. 
He also testified that previous to the occur- 
rence of the alleged disability his farming 
business required a great deal of walking 
to effect personal supervision and that he 
was outside man at his bank, in neither of 
which activities he was able to engage be- 
cause of his inability to stand on his feet. 
The court expressed the view that while the 
insured was not absolutely helpless, there 
was substantial proof that he was prevented 
from performing acts necessary to the prose- 
cution of his business “in substantially the 
same way he had previously done so” and 
that it saw no reason to disturb the jury’s 
verdict in his favor. 


Income from Other Sources 


It would likewise be true that where an 
insured received income from sources other 
than work or occupation, he is not precluded 


from recovery under a liability clause re- 
quiring such disability as to prevent his en- 
gaging in any occupation whatsoever for 
wages or profit. Thus, in one case,” a phy- 
sician discontinued the practice of medicine 
because of an attack of thrombosis but re- 
ceived considerable yearly sums (up to 
$30,000 per year) under an arrangement 
with his partner to whom he had sold his 
practice for a certain percentage of its net 
income. In addition, he received disability 
payments from other insurance companies 
amounting to $13,750 yearly. It was held 
on appeal that the admission of testimony 
on these two points was prejudicial error, 
since the amounts received were irrelevant 
under the circumstances and did not prove 
or disprove the insured’s disability. 


New Occupation 


The converse of the proposition that an 
insured’s inability to make a living at any 
other occupation qualifies him for total dis- 
ability payments is that where an insured 
commences receiving such payments and 
subsequently successfully makes a living in 
some other line of endeavor, his payments 
may be terminated at that time. In one 
such case,” an insured had been forced to 
give up his former occupation because of 
osteomyelitis in his right leg, whereupon the 
insurance company had commenced paying 
him total and permanent disability benefits; 
subsequently the insured was appointed to 
the position of postmaster in his home town, 
and there was evidence that he performed 
the duties of this position entirely satisfac- 
torily, which he admitted himself. The 
court, pointing out that his disability cov- 
ered by the insurance contract was one 
which prevented the insured from engaging 
in any occupation whatsoever for remunera- 
tion or profit, found that the plaintiff was 
neither prevented nor substantially ham- 
pered in and about his latest employment. 
Applying a common sense rule, the court 
concluded that the plaintiff was not then 
suffering from such a disability as to be 
entitled to payment under his policy. 


In an analogous case™ the assured was 
a schoolteacher who was forced to give up 
his position because of an eye disease and 
was subsequently elected to the job of school 
superintendent which he performed quite satis- 
factorily; in rendering a decision on his claim 
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for total and permanent disability benefits, 
the United States Circuit Court of Appeals 
for the Fifth Circuit concluded that he was 
not entitled to total and permanent disability. 
The court pointed out that, while the policy 
did not require a state of absolute helpless- 
ness and while a sinecure or job bestowed 
for charitable reasons upon the assured did 
not disqualify him from receiving total perma- 
nent disability benefits, in no case had ben- 
efits been awarded to an insured engaged in 
following with complete efficiency the same 
occupation he was engaged in when he ob- 
tained the policy. The court felt that even 
under the liberal rule there was not sufficient 
distinction between the job of teacher and 
that of school superintendent to warrant a 
finding that there was disability and refused 
the plaintiff recovery on his policy. 


One or More Occupations 


Where an insured had more than one oc- 
cupation or is able to engage in more than 
one occupation, it follows from the funda- 
mental fact that, if the insurance policy cov- 
ers total and permanent disability in general 
rather than disability to perform a particular 
occupation, his disability must extend to all his 
occupations.” An insured was engaged in 
the business of farming, cotton buying, han- 
dling fertilizers and buying and selling trucks, 
from the performance of which occupation 
he became disqualified by a condition diag- 
nosed by his physician as angina pectoris. 
It was held that his subsequently becoming 
trained as a bricklayer, and, at the time of 
the trial, being regularly engaged in the 
occupation of bricklayer disqualified him 
from receiving disability benefits.” In the 
case of Penn Mutual Life Insurance Company 
v. Schrader™, the plaintiff, a cashier, was 
forced by illness to give up that position. 
However, concurrently with his duties as 
cashier, he had been engaged in the sale of 
real estate and to some extent in the insur- 
ance business, which business he continued 
to carry on. The court ruled that he was 
not disabled from performing the duties of 
all of his several occupations and that he 
was therefore not entitled to total and perma- 
nent disability payments. The court reasoned 
that to hold the insured in that case to be 
totally disabled would make it possible for 
one covered by such a policy to abandon his 


normal occupation upon concluding that its 
duties were too confining and not as con- 
ducive to his health as some other occupa- 
tion in which he might become engaged and 
wherein he might not be subjected to the 
extent of confinement that he was in the 
surrendered occupation. Clearly this would 
be an injustice, and the court concluded that 
there should be no recovery for total dis- 
ability. 


In yet another case” the insured was a 
traveling salesman who had built up a fire- 
works business on the side; his fireworks 
business became so profitable that he was 
subsequently able to earn his entire living 
in it and show a nice profit. Although he 
showed to the satisfaction of the court that 
he was unable to continue his duties as trav- 
eling salesman, the evidence showed that 
his fireworks business was profitable and 
that he was performing substantially the 
same functions in it as he had been prior to 
his alleged disability. The court reasoned 
that the insured was not a laborer but an 
executive, the originator and operator of his 
own business, and that the evidence showed 
him to have remained as executive head of 
the business and to have performed con- 
tinuously the services that he rendered the 
business from its incipiency. The fact that 
he was no longer able to perform what had 
previously been his principal occupation 
could not, under these circumstances, con- 
stitute total disability. 


Physician’s and Surgeon's 
Occupations Distinguished 


What appears to be an unusually favor- 
able holding along these lines for an insur- 
ance company is one which rests upon a 
distinction by the court between the occu- 
pations of physician and surgeon.” The as- 
sured, who was engaged in the practice of 
medicine both as a physician and as a sur- 
geon, injured his right hand so that he was 
no longer able to perform surgical opera- 
tions. The court held that physician and 
surgeon were two distinct professions, that 
the plaintiff’s injury to his hand had not 
disabled him from the practice of medicine 
and that he could not claim benefit under 
the policy as he was not disabled in both 
his professions. 
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Use of Artificial Aids 


Where the cause of the alleged disability 
is an eye or ear condition, there may be a 
serious question whether the disability is 
not offset or entirely cured by the use of 
an artificial aid, such as glasses or a hearing 
aid. In an Oklahoma case,” for example, 
the assured’s eyesight became so impaired 
that he left his employment with an oil com- 
pany. The actual extent of loss of sight 
was twenty percent vision in the left eye, 
which condition was correctible to a fifty 
percent vision by the wearing of properly 
fitted glasses. It appeared from the evi- 
dence that the assured had actually been 
working for an oil company shortly before 
the commencement of the action. The court 
found that he was able to see reasonably 
well with glasses and concluded that he had 
therefore failed to bring himself within the 
policy provision requiring total disability 
from bodily injuries or disease and that he 
was accordingly ineligible for disability pay- 
ments. The United States Circuit Court 
of Appeals for the Tenth Circuit had the 
same issues before it where an assured, as 
a result of a cataractous condition, had his 
eye so obscured that his vision was about 
twenty-four-hundredths without the use of 
artificial lenses;* with the use of artificial 
lenses, however, he could see as well as he 
had, or as well as a normal person could, 
before the accident. Although the lower 
court, concluding that the plaintiff had suf- 
fered the irrecoverable loss of sight in both 
eyes within the meaning of the policy, had 
rendered judgment in his favor for the dis- 
ability payments, the Circuit Court on re- 
view concluded that the plaintiff was able 
to see adequately by the use of glasses and 
that his condition must therefore be con- 
sidered, so far as disability was concerned, 
with glasses; as a result, the court concluded 
that there was no right to recover and that 
the judgment should be reversed. The plain- 
tiffs in both these cases had very little vision 
in the natural eye, but with the use of glasses 
they had substantially normal vision for all 
practical purposes; since they pursued their 
businesses with success and competed, with- 
out being seriously handicapped, with those 
with normal vision in the natural eye, it was 
therefore perfectly logical to say that they 
had not suffered an irrecoverable loss of 
sight. 







TOTAL DISABILITY 


In a recent Louisiana case™ the issue of 
whether disability could be said to exist 
where an artificial hearing aid was worn 
was presented but was not considered in 
the court’s opinion. The assured was a 
merchant in a small town who claimed that 
he was disabled by virtue of deafness. Evi- 
dence at the trial showed that he wore a 
hearing aid; there was some conflict in the 
testimony over the extent to which his con- 
dition was alleviated by the use of this aid. 
In its appeal from an adverse judgment of 
the lower court, the insurance company laid 
considerable stress on the fact that the plain- 
tiff was able to hear reasonably well with 
the use of his artificial aid. But the court 
in its opinion failed to discuss this particular 
aspect of the matter, contenting itself with 
the observation that the assured’s hearing 
was less than normal without the use of an 
aid. It is regrettable that the court did not 
pass on this particular issue, for the reason 
that it is fair and logical to conclude (as 
was done in other cases) that a remediable 
defect is not the basis of disability where 
the means of remedying it are at hand. 


Abandonment of Occupation 


A somewhat more debatable issue on the 
question of total disability is whether it is 
necessary that the profession or occupation 
from which the assured is disabled must 
have been abandoned because of the dis- 
ability. This issue becomes of importance 
when an occupation is abandoned consider- 
ably previous to the occurrence of the disabil- 
ity. For example, in Blackman v. Travelers 
Insurance Company,” the assured had not been 
performing his usual occupation for several 
years previous to the onset of the disease 
which he claimed disabled him. The court 
reasoned that his failure to abandon his 
calling on account of the disease precluded 
any recovery on his part. The same prin- 
ciple was applied by the Supreme Court of 
Georgia™ where the assured, formerly a 
stenographer, had married, had had a child, 
had given up her position as stenographer 
and was confining herself to the duties of 
housewife. Becoming totally deaf, she claimed 
total disability payments under her policy 
and testified that she had become totally 
deaf at a time six years subsequent to her 
relinquishing her former occupation as 
stenographer. The court concluded that, 
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since the plaintiff was performing the duties 
of housewife without being handicapped, 
there was no disability within the meaning 
of the policy. The court reasoned that the 
incapacity to perform an occupation in which 
the assured had not been engaged for fifteen 
years was not of itself sufficient to show 
that she was totally and permanently dis- 
abled so as to be unable to perform any 
work or to engage in any business for com- 
pensation or profit, particularly where it 
was made to appear that she had been a 
housewife and mother and was not incapaci- 
tated from performing the duties pertaining 
to such occupations. There is dicta to this 
same effect in an opinion of the United 
States District Court for the Western Dis- 
trict of Louisiana” wherein an oil field 
worker had become deaf and claimed dis- 
ability; recovery was denied on the ground 
that he had not given proper notice, but 
the court went on to say that he could not 
recover for the additional reason that he 
was farming, that he was earning his living 
as a successful farmer at the time of the 
trial and that he could not therefore be said 
to be prevented from pursuing any occupa- 
tion for wages or profit in the words of the 
policy defining total and permanent dis- 
ability. 


Conclusion 


It is apparent from a review of the de- 
cisions cited in the course of this discussion 
(which is not and does not purport to be 
exhaustive) that even for the type of policy 


herein considered, the question of what con- 
stitutes total disability cannot be answered 
as simply as it can be asked. Except for 
those jurisdictions in which the so-called 
liberal rule is followed, a composite answer 
which will serve as a starting point is that 
total disability is a condition which incapaci- 
tates an individual from substantially perform- 
ing the ordinary and necessary acts of any 
occupation for which he may be fitted by 
education, training or experience and which 
is reasonably remunerative by comparison 
with the occupation in which he was en- 
gaged at the time of the disability. In juris- 
dictions in which the “liberal” rule is followed, 
the word “any” may be replaced by “the” 
and the coverage merges into that of occu- 
pational policies. The term “incapacitates” 
is in general given a reasonable interpreta- 
tion, and such unrelated circumstances as 
the receipt of gratuities or income from 
sources other than work are not considered. 
The fact that the condition may. be remediable 
by use of an artificial appliance may preclude 
recovery, but this is a matter peculiarly de- 
pendent upon the facts of the individual 
claim. One thing is clear: that insurance 
companies decline disability claims of this 
nature at their peril, and the chances of suc- 
cessfully resisting a suit on such a claim are 
negligible unless the insured is actively en- 
gaged in some occupation at the time the 
claim is made; even then, in many jurisdic- 
tions, the insurance company may find itself 
cast for the amount of the payments pro- 
vided by the policy, and, in some instances, 
with statutory penalties added. [The End] 


FOOTNOTES 


1A typical policy is one which provides for 
disability payments upon the insured’s becom- 
ing ‘‘permanently disabled and wholly 
prevented thereby from performing any work 
for compensation, gain or profit and from fol- 
lowing any gainful occupation."’ 

2 Crowe v. Equitable Life Assurance Company, 
154 So. 52 (La., 1935); Dunlap v. Maryland 
Casualty Company, [8 CCH Life Cases 716] 25 
S. E. (2d) 881 (S. C., 1943). See case notes at 
149 ALR 1, 153 ALR 432. 

3 McCutchen v. Pacific Mutual Life Insurance 
Company, 151 S. E. 67, 86 (S. C., 1929). 

‘Ibid., pp. 80-81. The facts of the case of 
Nomey v. Pacific Mutual Life Insurance Com- 
pany, {12 CCH Life Cases 1035] 33 So. (2d) 
531 (La., 1946) were identical; the issue was 
argued before the court, but no reference is 
made to it in the court's opinion. 

5 Metropolitan Life Insurance Company v. 
Guinn, [3 CCH Life Cases 408] 136 S. W. (2d) 
681 (Ark., 1940). 


* Mutual Life Insurance Company v. Picard, 
(11 CCH Life Cases 686] 155 F. (2d) 105 (CCA-5, 
1946). 

* Strauss v. New York Life Insurance Com- 
pany, (8 CCH Life Cases 923} 15 So. (2d) 61 
(La., 1943). 

8 Provident Mutual Life Insurance Company 
v. Crowther, [8 CCH Life Cases 196] 29 Atl. 
(2d) 661 (Md., 1943). 

® Mutual Life Insurance Company v. Bryant, 
[9 CCH Life Cases 300] 177S. W. (2d) 588 (Ky., 
1943). 

1 Moyle v. Mutual Life Insurance Company, 
(7 CCH Life Cases 835] 21 S. E. (2d) 561 (S. C., 
1942). See cases collected at 153 ALR 432, 437. 

1 [9 CCH Life Cases 1136] 55 N. E. (2d) 640 
(Ohio, 1944). 

122 Madison v, Prudential Insurance Company 
of America, 181 So. 871 (La., 1938).+ 

1% Mutual Life Insurance Company of New 
York v. Barron, [9 CCH Life Cases 336] 28 
S. E. (2d) 334 (Ga., 1943). But see Kaneb v. 
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Equitable Life Assurance Society, [2 CCH Life 
Cases 1091} 23 N. E. (2d) 889 (Mass., 1939), 
where recovery was denied an insured whose 
net earnings in one year after his condition 
of ‘‘disability’’ were $616. 

“4 84S. W. (2d) 587 (Tenn., 1935). 

1117S. W. (2d) 728 (Ark., 1938). 

1% Wiener v, Mutual Life Insurance Company 
of New York, (9 CCH Life Cases 703] 179 S. W. 
(2d) 39 (Mo., 1944). 

1 New York Life Insurance Company v. Mc- 
Gehee, {7 CCH Life Cases 1119] 10 So. (2d) 454 
(Miss., 1942). 

18 Metropolitan Life Insurance Company v. 
Pitcher, [3 CCH Life Cases 38] 108 F. (2d) 621 
(CCA-5, 1939). 

% Couch, Cyclopedia of Insurance Law, Vol. 7, 
p. 5813, § 1687; 29 American Jurisprudence 875, 
§ 1161. 

2» Kizer v. Sovereign Camp WOW, [3 CCH Life 
Cases 375] 7S. E. (2d) 220 (S. C., 1940). 

21(6 CCH Life Cases 677] 158 S. W. (2d) 964 
(Ky., 1941-2). ° 


22 Medlin v. Mutual Life Insurance Company 
of New York [6 CCH Life Cases 745], 17 S. E. 
(2d) 463 (N. C., 1941). 

23 Aetna Life Insurance Company v. Orr, [8 
CCH Life Cases 711] 169 S. W. 651 (Ark., 1943). 

*% Bean v. Travelers Insurance Company, 23 
Pac. (2d) 216 (Okla., 1933). 

*%* Home Life Insurance Company v. Stewart, 
{4 CCH Life Cases 557] 114 F. (2d) 516 (CCA-10, 
1940). 

.%* Nomey v. Pacific Mutual Life Insurance 
Company, supra, 

7174S. E. 384 (Ga., 1934). 

28 Metropolitan Life Insurance Company v. Mc- 
Devitt, 190 S. E. 404 (Ga., 1937). See also 
Frace v. Mutual Life Insurance Company of 
New York, [8 CCH Life Cases 285] 30 Atl. (2d) 
380 (Pa., 1943) and Zoni v. Mutual Life Insur- 
ance Company of New York, [8 CCH Life Cases 
1025] 33 Atl. (2d) 445 (Pa., 1943). 

2” Light v. Connecticut General Life Insurance 
Company, [4 CCH Life Cases 904] 35 F. Supp. 
691 (DCWD La., 1940). 
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Police Cooperate To Reduce Insurers’ Losses 


As a step in the direction of reducing and eliminating claims for lost and 


stolen property, the Burglary & Glass Club of New York and the Inland Marine 
Claims Association have prevailed upon the New York Police Department to lend 
their cooperation. The Department handles a tremendous amount of goods each 
year, but it is not known how much of the found goods is insured. Although many 
companies report losses to the property clerk’s offices throughout the country, 
up to the present, insufficient data is given to tie specific recovered goods to specific 

tself losses. It is to be hoped that the indicated cooperation will bring about a reduc- 

pro- tion in company loss ratjos. 

nces, 


2nd] 


Local Payment System Adopted by Prudential 


The Prudential recently announced that it was authorizing its field offices to 
pay death claims on all types of policies in amounts not exceeding $3,000. The 
dispensing with the necessity of home office handling proofs of loss on all contracts 
extends the prevailing rule of making payment.on weekly premium and inter- 
mediate policies. It is promotional of a closer relationship between agent and 
insured’s family. The method of operation will be for the field office to inform 
the home office by telegraph or telephone upon the advice of the death of an 
insured. The home office calculates the amount of payment and the payee, and 
authorizes the field office to issue a check. 
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THE PRESENT PERIPHERY 





OF COMPREHENSIVE COVERAGE 


By ROBERT B. BILLINGS 


BECAUSE OF THE VARIETY OF DAMAGES FOR WHICH 
COMPREHENSIVE COVERAGE AFFORDS PROTECTION, 
IT IS NO WONDER THAT IT HAS BECOME SO POPULAR 


OMPREHENSIVE automobile insur- 
A ance is rapidly approaching, if it has 
not already reached, maturity as a major 
coverage. Many of the troublesome points 
have been litigated so that the legal 
periphery is almost distinctly drawn. The 
growth has been from the original state- 
ment of the coverage in the policy (and 
from a working “rule of thumb” followed 
by adjusters, such as this: “If the damage 
to the automobile is not excluded, the loss 
falls within the comprehensive coverage”) 
to a body of legal interpretations outlining 
the losses covered. Tracing this legal 
periphery and outlining the losses covered 
by the comprehensive section of an automo- 
bile policy is an interesting and fascinating 
pastime and the object of this paper. 


Extent of Coverage 


The word “comprehensive,” as defined 
by Webster, means “inclusive”—that is, in- 
cluding much. Today, the coverage of auto- 
mobile insurance policies includes those 
damages to the automobile formerly com- 
pensable under the old coverages ‘of fire, 
wind and theft. It includes eleven or more 
additional losses, depending upon the par- 
ticular wording of the policy. Generally, 
breakage of glass (from any cause except 
intentional breakage or natural deteriora- 
tion), damage caused by missiles or from 
falling objects, damage from _ explosion, 
earthquake, hail, water, flood, riot and civil 
commotion are also included. 


However, the coverage is subject to some 
ten exceptions or exclusions, depending 
upon the specific policy. 


Collision Exclusion 


(1) Generally, the insuring agreement 
itself will provide that comprehensive cover- 
age extends to any loss or damage to the 
automobile “Except by Collision.” Lunn 
v. Indiana Lumbermen’s Mutual Insurance 
Company (1947), 27 CCH AuTOMOBILE CASES 
361, 201 S. W. (2d) 978; Hemel v. 
State Farm Mutual Automobile Insurance 
Company (1947), 26 CCH AvutTomosiLe CAsEs 
805, 29 So. (2d) 483, 24 CCH AutTomosrz 
Cases 960, 25 So. (2d) 357; Roberts v. State 
Farm Mutual Automobile Insurance Com- 
pany (1947), 27-CCH AUTOMOBILE CASEs 879, 
203 S. W. (2d) 598. But, as will be 
pointed out below, many losses may fall 
within the comprehensive coverage although 
they would also be covered under the 
ordinary collision policy. 


“Breakdown” Exclusion 


(2) Prevalent in most policies is an ex- 
clusion which reads: “This policy does not 
apply: under any of the coverages, 
to any damage to the automobile which 
is due and confined to wear and tear, 
freezing, mechanical or electrical breakdown 
or failure, unless such damage is the result 
of other loss covered by this policy.” Lunn 
v. Indiana Lumbermen’s Mutual Insurance 
Company, supra, It should be pointed out 
that the cases interpreting this exclusion 
are landmark cases on the interpretation 
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Mr. Billings is an attorney with the State Farm 

Mutual Automobile Insurance Company at Bloom- 

ington, Illinois. The views expressed in this paper 
are not necessarily those of the company. 


of exclusions in policies based on the 
National Standard Automobile Policy. The 
organization of most automobile insurance 
policies is based on that policy although 
the details often vary. Thus, most policies 
are divided into four parts—e.g., declarations, 
insuring agreements, exclusions and condi- 
tions. Each part depends upon the next 
for important provisions. Although usually 
the parts clearly interlock and incorporate 
the other parts by reference, the contention 
was early advanced that the policy was 
made ambiguous by this division. From 
the beginning the courts rejected this 
contention. Tonkin v. California Insurance 
Company of San Francisco (1945), 23 CCH 
AUTOMOBILE CASEs 211, 62 N. E. (2d) 215; 
Hemel v. State Farm Mutual Automobile 
Insurance Company, supra. The courts have 
wisely adopted the common sense approach 
expressed by Chief Justice Hughes: “While 
it is highly important that ambiguous 
clauses should not be permitted to serve 
as traps for policyholders, it is equally im- 
portant, to the insured as well as to the 
insurer, that the provisions of insurance 
policies which are clearly and definitely set 
forth in appropriate language, and upon 
which the calculations of the company are 
based, should be maintained unimpaired by 
loose and ill-considered interpretations.” 
Williams v. Union Central Life Insurance 
Company (1934), 291 U. S. 170, 54S. Ct. 348, 
78 L. Ed. 711, 92 A. L. R. 693. 


Loss of Personal Effects 


(3) Quite often the policies exclude loss 
of merchandise, wearing apparel and other 


personal effects. Primo Outfitting Com- 
pany, Inc. v. Glen Falls Insurance Company 
(1945), 23 CCH AvutomosiLe CAsEs 506, 269 
App. Div. 902, 56 N. Y. S. (2d) 449; William 
Kinscherft Company, Inc. v. St. Paul Fire 
& Marine Insurance Company (1931), 234 
App. Div. 385, 254 N. Y. S. 382. 

(4) Wisely, damage to tires, unaccom- 


panied by other loss or damage to the car, 
is generally excluded. 


Minor Driving 


(5) Occasionally, policies contain a limi- 
tation excluding any of the coverages if 
the automobile is being driven at the time 
of the loss by a person under a certain 
age—usually fourteen. Perkins v. Becker 
(1942), 13 CCH Automosire Cases 338, 157 
S. W. (2d) 550. In Shahin v. Niagra Falls 
Insurance Company (1943), 265 App. Div. 
397, 39 N. Y. S. (2d) 887, a child got into 
the insured’s automobile and drove it into 
a tree. Although the court held that this 
was malicious mischief which was covered 
by the policy, nevertheless, the proximate 
cause of the damage was the collision, which 
was specifically excluded. See also the 
lovable Mr. Tutt in “Just That Age” in 
Old Man Tutt by Arthur Train for a gen- 
eral treatment of the subject of under-age 
drivers. 


Other Exclusions 


(6) Damage to the car or its loss by 
conversion, embezzlement or secretion by 
a person in lawful possession of the car is 
generally excluded from most policies. 
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(7) Explosions are sometimes excluded. 
General Exchange Insurance Company v. 
Bolles (1946), 143 S. W. (2d) 635; Maryland 
Casualty Company v. Morrison (1945), 23 
CCH Avtomosite Cases 984, 151 F. (2d) 
772, cert. den., 66 S. Ct. 684. 


(8) Injury done to the automobile by 
a fellow servant or another employee of the 
same employer is often excluded. The Home 
Indemnity Company of New York v. Village 
of Plymouth et al. (1945), 24 CCH Auvuto- 
MOBILE CASES 196, 64 N. E. (2d) 248. 


(9) If the automobile has been rented 
or hired to another when the loss occurs, 
the loss is excluded generally. Smith v. 
Service Fire Insurance Company (1946), 25 
CCH AvutTomosILe CAsEs 477, cert. den., 25 
CCH AvutTomosILe CAsEs 1053. 


(10) In a few states, policies provide that 
damage to an unattended vehicle, especially 
where the policyholder ‘leaves his keys in 
the car and the car unlocked, is excluded. 
Greenberg v. Rhode Island Insurance Com- 
pany (1946), 66 N. Y. S. (2d) 457, 188 
Misc. 23; Dreiblatt v. Taylor (1947), 67 
N. Y. S. (2d) 378, 188 Misc. 199. This 
provision is likely to be found in any of 
. those states where a statute has been passed 
making the owner liable for damage caused 
by his vehicle even if it has been stolen, 
if he has left the car unattended. Ostergard v. 
Frisch (1948), 29 CCH AutomosiLe CAsEs 56. 


Overlapping Coverage 


In spite of these exclusions—which many 
contend are altogether too few—there are 
many instances where the coverage overlaps 
with the collision coverages generally carried 
by the policyholders. Where this occurs 
the insurance companies have very wisely 
decided that the policyholders should have 
the benefit of the broader coverage (since 
comprehensive coverage universally calls for 
a 100 percent payment of the loss). This 
undoubtedly prevents a great deal of litiga- 
tion, although, as one authority has said. 
the whole argument would be over the 
amount of the deductible and therefore 
hardly worthy of litigation from either the 
insured’s or insurer’s viewpoint. Appleman, 
Insurance Law and Practice, Vol. 5, Sec. 
3222, p. 375. 


Breakage of Glass 


Breakage of glass may or may not be 
caused by a collision. If the policy pro- 
vides that glass breakage shall not be 
deemed collision, then the loss is covered 
no matter how the glass is broken, with 
the exceptions that in no case is an inten- 
tional breakage of glass covered and in no 
event will breakage from natural deteriora- 
tion be covered. Where the policy is silent 
and the breakage of glass is caused by or 
in a collision, then the loss will not be 
covered under the comprehensive section 
of the policy. Incidentally, it might be 
pointed out that payments by insurance 
companies on glass breakage alone repre- 
sents millions of dollars of protection to 
the insuring public annually. 


Damage by Missiles 


Glass may be broken by a missile. In 
that case it is clearly covered by the com- 
prehensive section of the policy whether or 
not the policy specifically states that damage 
by missiles shall not be deemed a collision. 
In Guenther v. American Indemnity Com- 
pany (1945), 22 CCH AUTOMOBILE CASES 
316, 246 Wis. 478, 17 N. W. (2d) 570, the 
court held that although the policyholder’s 
car was damaged by a block of ice which 
fell on it from a passing car, the damage 
was caused by a missile and fell withi»: 
the scope of the comprehensive coverage. 


Flying Gravel 


A somewhat closer case was presented 
in Harris v. Preferred Fire Insurance Com- 
pany (1947), 28 CCH AuTomosBILe CASEs 306. 
In that case damage to the automobile 
occurred when flying gravel from the 
road bed flew up against the bottom of 
the car and penetrated the oil pan. The 
policyholder did not stop his car until his 
oil gauge registered zero. The clutch and 
the rods were burned out. The court held 
that the entire damage was attributable to 
the comprehensive coverage. The case does 
not seem to the writer to reach a just 
conclusion. It would seem that a rea- 
sonably prudent driver would stop his 
car immediately after hearing the “awful 
clatter” of gravel against his oil pan and 
inspect his car. If that had been done in 
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the Harris case, the total loss would have 
been only one oil pan. This opinion is 
strengthened by the fact that most policies 
specifically state in the “conditions” section 
that the insured is under certain duties in 
the event of loss. One of those duties 
is to do nothing which will enhance the 
damages or increase the extent of the loss. 
Perhaps the next time that a similar case 
reaches the courts, the decision will go 
in the other direction. 


Bullets 


The most common missile, of course, 
is a bullet. Frequently, losses involving 
damage from guns are reported to insurance 
carriers. One of the most interesting cases, 
according to one claim adjuster, occurred 
where an insured decided to commit suicide 
in his car and while accomplishing his pur- 
pose also riddled the car with buckshot. 
Of course, damage to an automobile caused 
by a baseball, football, rolling pin, or other 
usual missiles is covered by the compre- 
hensive section. 


Falling Objects 


It is often difficult to tell whether the 
damage to an automobile is occasioned by 
a missile or by a falling object. A tree 
limb, for example, might be either. Atlas 
Assurance Company, Ltd. v. Lies (1943), 
18 CCH AvutTomosiLte CAsEs 1073, 27 S. E. 
(2d) 791. The distinction is important, 
since if the insured does not carry collision 
coverage, the loss from a falling object 
would not ordinarily be covered. Appar- 
ently, in order to be a missile, an object 
must be capable of being hurled into the 
air or made for that purpose. One would 
readily say that a human body is not a 
missile, but would just as readily admit 
that a four thousand pound bomb is! 


This calls to mind Teitelbaum v. St. Paul 
Fire & Marine Insurance Company (1938), 
296 Ill. App. 327, 15 N. E. (2d) 1013. The 
insured had parked his car in a vacant lot 
and a person either jumped or fell from 
the top of the adjacent building, landing 
on the car and doing considerable damage. 
The court held that the damage was due 
to the collision between the automobile 
and a falling object, and that it was not 
within the comprehensive coverage. I 


wonder if the court would have reached 
the same conclusion if it had developed 
that the leaper was in the act of committing 
suicide when he hurled himself to the 
ground? 


The rule seems to be established in some 
jurisdictions that damage to a_ vehicle 
caused by a falling object is not within 
the scope of comprehensive coverage unless 
the particular policy specifically states that 
damage caused by a falling object will not 
be deemed a collision. Where a loaded 
scoop fell on an automobile, it was held, 
in Universal Service Company v. American 
Insurance Company (1920), 213 Mich. 523, 
181 N. W. 1007, 14 A. L. R. 183, to be 
a collision. In Freirberger v. Globe Indem- 
nity Company (1923), 205 App. Div. 116, 
199 N. Y. S. 310, the automobile was held 
to have been damaged by collision when 
the elevator transferring it from the second 
floor of a storage room to the ground 
suddenly crashed to the ground with its 
load. On the other hand, where an insured’s 
garage was blown down on his car, the 
court held that the damage was not the 
result of a collision. O’Leary v. St. Paul 
Fire & Marine Insurance Company (1917), 
196 S. W. 575. And in Atlas Assurance 
Company, Lid. v. Lies, supra, it was held 
that damage caused by a tree limb falling 
on the insured’s moving vehicle was a 
hazard covered by the comprehensive cov- 
erage. Although these cases are appar- 
eently in conflict, it would seem that the 
more liberal approach followed by many 
companies would hold the comprehensive 
coverage applicable to all of these situations. 
They would seem to be instances where the 
policyholder should be protected whether 
he carries either comprehensive or collision 
coverage. 


Proximate Cause Factor 


Often the question of whether the com- 
prehensive coverage is to be applied to 
a particular loss depends upon a determina- 
tion of the proximate cause of the loss. 
In Tonkin v. California Insurance Company 
of San Francisco, supra, the insured noticed 
fire coming from the hood of his car and 
hastily pulled over to the curb, thereby 
colliding with a parked automobile. In 
settling a case of this kind, an insurance 
adjuster would normally allocate the dam- 


bnvsavnusangnnnngnennengagnncnangnnggnnna4auonssdcsostouuouuecenengnengnenegnagyeassqasnscoqeq sauoeenenegsyeatasegsevvvovevsssuaguunooocuangegvegngnsganaveetsgesessuuqqvouncatoennnnneeneneeeagnenesngeeetgeee000Q0000004000Q00N NOM POUAUOOOUUUOU UA OULU UO UU 


COMPREHENSIVE COVERAGE 


PAGE 575° 


AUDUUETUUUULETUTUVENEROLENUUUUUENEOULAEEAUUEEONAGOUEENTOOEOOCEEEENAUUNENOAD ESATO EERAUY CT EEAUU NCEA ERENT TALE EEUA MATTEO NTNU H HNN ATTENUATES NNN NN NNNNN NAH ANH NNN eNAHA NNN NaNAUU NEHA etanaae 


age between the comprehensive and collision 
coverages. The, court held that all of the 
loss was attributable to the comprehensive 
coverage because the fire itself was the 
factor which brought about the collision. 
The case is an extremely important one; 
if it should become the weight of authority, 
many companies would have to change 
their claim practice. 


Black Tom Explosion Case 


Perhaps the classic statement on the 
matter of proximate cause where an in- 
surance carrier is involved was made by 
Judge Cardozo in the famous Black Tom 
Explosion case: “A policy provides that 
the insurer shall not be liable for damage 
caused by the explosion of a boiler. The 
explosion causes a fire. If it were not for 
the exception in the policy, the fire would 
be the proximate cause of the loss and the 
explosion the remote one. By force of 
the contract, the explosion becomes proxi- 
mate. . . . A collision occurs at sea, 
and fire supervenes. The fire may be the 
proximate cause and the collision the remote 
one for the purpose of an action on the 
policy. The collision remains proximate for 
the purpose of suit against the colliding 
vessel. . . . There is nothing absolute in 
the legal estimate of causation.” Bird vw. 
St. Paul Fire & Marine Insurance Company 
(1918), 224 N. Y. 47, 120 N. E. 86, 13 
A..1.: By G75. 


Damage While Vehicle 
in Hands of Thief 


A somewhat similar problem may arise 
where damage to the insured’s vehicle occurs 
while it is in the hands of a thief. Is the 
theft, collision or fire the proximate cause 
of the damage? In’ Hartford v. Owens 
(1925), 272 S. W. 611, the court held that 
the insured could recover under his fire 
policy although the fire occurred while the 
automobile was in the hands of a thief. 
In Lockwood v. State Farm Mutual Auto- 
mobile Insurance Company (1938), 18 So. 
509, cert. den., 181 So. 511, the court held 
that a collision occurring while the automo- 
bile was in the hands of a thief was 
attributable solely to the theft and, there- 
fore, within the comprehensive coverage. 


Yet, in Cova v. Bankers & Shippers In- 
surance Company (1937), 100 S. W. (2d) 
23, where the automobile turned over, slid 
upon its side against a concrete highway 
marker and burst into flames, the court 
held that the loss was attributable to the 
collision coverage alone and not to the 
comprehensive coverage. Several cases have 
held that where an automobile is started 
down an incline by a burst of wind and 
comes to rest against a tree at the bottom, 
the damages are attributable to collision and 
not to the comprehensive coverage. Clark 
v. Fidelity & Guaranty Fire Corporation 
(1943), 39 N. Y. S. (2d) 377; Firemen’s In- 
surance Company of Newark, New Jersey v. 
Weatherman (1946), 25 CCH Auvurtomosite 
Cases 873, 193 S. W. (2d) 247; Matthews 
et al. v. Shelby Mutual Plate Glass & 
Casualty Company (1939), 2 CCH Avto- 
MOBILE CASES 524, 46 N. E. (2d) 473. 


Yet, it must still be borne in mind that 
where these losses do occur, the plaintiff 
or policyholder has the burden of proving 
that the loss did not arise from any of 
the causes excluded or excepted from the 
policy. Where the testimony was merely 
to the effect that the insured was driving 
along when suddenly the engine backfired 
and his car was engulfed in flames, it was 
insufficient to negative the exceptions, and 
the case fell. General Exchange Insurance 
Corporation v. Bolles (1940), 143 S. W. (2d) 
635; International Travelers Association ». 


Marshall (1938), 114 S. W. (2d) 851. 


When one is dealing with a fire, wind 
or theft loss, the first inquiry msst neces- 
sarily be as to whether the loss was actually 
caused by fire, wind or theft. The same 
thing may be said for losses due to earth- 
quake, hail, water, riot or civil commotion. 
Wind, earthquake, hail and such cata- 
strophic losses may easily gain some validity 
from newspaper reports on the date of 
the loss or reports by the official weather 
bureau or from other disinterested sources. 


What Constitutes ‘‘Theft'’? 


Some of the policies undertake to define 
“theft”. Sometimes the word “larceny” is 
used instead. Generally, the legal rule is 
that in order to constitute theft the person 
taking the automobile must have a criminal 
intent permanently to deprive the owner 
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of his property. (89 A. L. R. 465; 133 
A. L. R. 920; 152 A. L. R. 1100.) However, 
there is a trend towards a more liberal 
interpretation of the word “theft.” Judge 
Zimmerman in Toms v. Hartford Fire In- 
surance Company (1945), 22 CCH Auto- 
MOBILE Cases 385, 63 N. E. (2d) 909, has 
ably voiced this trend: “We think it may 
be accurately said that to ‘the man on the 
street’ the word ‘theft’ is of broader scope 
than ‘larceny’ and comprehends essentially 
the wilful taking or appropriation of one 
person’s property by another wrongfully 
and without justification and with the 
design to hold or make use of such property 
in violation of the rights of the owner. 
In our opinion, where the word ‘theft’ is 
used in an insurance policy, without defini- 
tion, it should be interpreted as liberally 
as possible to protect the insured.” 


Malicious Mischief 


Needless to say, a person does not need 
to appropriate permanently or to steal a 
policyholder’s automobile in order to cause 
him considerable damage. He may damage 
the car out of spite or to “get even” for 
some real or fancied wrong. In that event, 
the loss is included in the comprehensive 
coverage. In one case related to the writer, 
the policyholder and a friend had parked 
their car in a field and gone hunting. When 
they returned, they found a large bull’s-eye 
chalked on the side of the car. The wrong- 
doer or wrongdoers had succeeded in hitting 
the automobile, if not the bull’s-eye, a con- 
siderable number of times. The loss was 
obviously attributable to malicious mischief 
and within the comprehensive coverage. 

Often policyholders will contend that 
their automobile was damaged by malicious 
mischief by parties unknown, stating that 
they parked their car and upon return, 
found it damaged. On inspection of the 
automobile, it will be evident that someone 
in another automobile apparently backed 
into it or collided with it and didn’t bother 
to stay around. Such loss is not attrib- 
utable to the comprehensive coverage. A 
much stronger case was presented in Rea v. 
Motors Insurance Corporation (1944), 19 
CCH AvutomosiLe CAseEs 708, 144 Pac. (2d) 
676, where an intoxicated driver “wantonly, 
willfully and recklessly” drove into the 
insured’s parked car. The court held that 


his action did not constitute malicious 
mischief since he had no actual purpose 
to do the insured an injury. 


Although the foregoing has dealt mainly 
with decided cases, there still remains 
a great variety of cases or claims—some 
of which are extremely interesting—which 
are being decided daily by insurance 
adjusters and which do not reach the 
courts. This alone is ,a tribute to the 
fairness of the companies in dealing with 
their policyholders. 


Spraying of Vehicle 


Where paint is sprayed on an automobile 
as it passes a bridge that is being painted, 
the comprehensive coverage usually pro- 
tects the policyholder—with, of course, 
proper depreciation for the age of the paint 
on the car when the spraying occurred. 
It also includes the case of damage to an 
automobile occurring when an oil well 
blows or acid spray is carried onto his 
car from a nearby well. One adjuster 
reported an interesting case that happened 
during the war. An army plane sprayed 
insecticide over the assured’s automobile; 
the loss was paid by the company and sub- 
rogation taken against the United States. 
Damage to upholstery done by battery 
acid or cigarettes is also covered. 


Unruly Livestock and Animals 


Numerous claims are presented to com- 
panies because of the “bodacious” nature 
of animals. Where a mad bull butts an 
automobile, the loss has been attributed 
by some adjusters to the comprehensive 
coverage. Where a donkey boots the side 
of a car, the loss has also sometimes been 
interpreted to be a comprehensive one. 
Damage done to an automobile by turkeys, 
chickens and ducks is generally covered, 
but apparently no claim has been presented 
for damage from bird droppings. In one 
novel case told to the writer, damage to 
the upholstery of a car was occasioned 
by a group of field mice setting up house- 
keeping. Many, but not all, of such losses 
may well be held to fall naturally within 
the peculiar province of the comprehensive 
coverage when and if they are eventually 
presented to the courts. 


WOMNENNONEENLANALNNTENUUNAUNAENOEOONNNDENOENONGEODENONAEAYOOONAENUANOOONYENEOLOGTENADONOG DON NTONAUEET ENA NNUAL TAUOD SDSS UD ERDEAY EDULE EN EOE EAGT TUATHA AUNT PIVOTED EEE LETTE OAU TEENA AA 


COMPREHENSIVE COVERAGE 


PAGE 577 





a 
$ 


mercurian 


4 
5 
a 


UHUDLIUTTAUENTTEOATREA PEAT RTTOUTNE OMAHA EGA NURNETONEAT ENA ENTA EST TECUU ETO EHOOUTEEEN NNN OONE TE MREAOnGNETNA ONO eONAUROONN NAA TEH ONE EDEDENETeneaENETORC AUOETONUUCHTNNOOPRNGOCOOENTETOOONGOOOENOOUONOERE TUETOORNAUNERONRNNEaETTUCOTORNOO NHOTeROToNNANCETTG vavetrieagnn 


It is pleasant to note comprehensive’s 
coming of age as a major coverage and 
the wise interpretation being given it by the 
courts. Because of the variety of damages 
for which it affords protection, it is no 
wonder that the comprehensive coverage 


has become so popular with the insuring 
public. The legal periphery of its scope 
is outlined, but there may yet remain a few 
additional background objects to be painted 
into the legal picture. 


[The End] 


eee 


“The Strongest Bulwark Against Socialism” 


In addressing the American Association of General Insurance Agents re- 
cently, W. Shepard French, past president of the National Association of 
Insurance Brokers, spoke of the new world for insurance companies that would 
come into existence after July 1 of this year. He spoke of the apathy that 
had existed in the minds of certain insurance interests towards complying 
with the regulatory laws of forty-eight different states, and the resultant rumor 
that perhaps, federal regulation would be better. He agreed that different laws 
did exist but that insurance companies always had been able to get along under 
such an aegis. He continued: “We all have our difficulties, but in the main 
the insurance business is contributing tremendous assistance to American busi- 
ness, without which it could not exist under the present form. I feel that our 
industry is the strongest bulwark against Socialism with its attendant national- 


ization of business.” 


Commissions Subject to Regulation? 


It is the opinion of Senator Pat McCarran, co-author of Public Law 15, 
that agents’ and brokers’ fees and commissions should be regulated by state 
law, if it is not the intent of insurance interests to allow them to come under 
applicable federal laws, according to the remarks that he addressed to the 
American Association of General Insurance Agents at their recent meeting in 
San Francisco. It was his contention that if the state had enacted legislation 
covering 90 percent of the insurance field, it would not protect the 10 percent 
unregulated if practices were in contravention of the anti-trust and other federal 
laws. In his mind the essential element in state regulation is the assertion of 
jurisdiction, rather than the existence of effective regulation. 


New Term Contracts 


The Massachusetts Mutual Life has announced that they have started issuing 
5 yr. convertible and renewable term contracts to men rated standard between 
the ages of 22 and 55. Issued at a rate slightly higher than term insurance they 
may be renewed up to 90 days before expiration to run no longer than age 65. 
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Depreciation Insurance 


By M. STUART GOLDIN 


MANAGING EDITOR OF THE 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW 





N A BROAD SENSE, all insurance on 

property is “replacement” insurance, 
since it aids the insured in rebuilding or 
replacing his property. With an exception,’ 
the fire insurance contract has been in 
theory one of pure “indemnity.”* There- 
fore, in the ordinary case, if the insured’s 
fifty-year-old. house is destroyed by fire he 
is entitled to money sufficient to rebuild 
his property with fifty-year-old materials. 
The figure is arrived at by taking the cost 
of reproduction with new materials of like 
kind and quality, and subtracting from it an 
amount representing depreciation*® caused 
by wear and tear to the property before the 
fire, and occasionally ah amount represent- 
ing “obsolescence.”* In any event, the 
figure arrived at may not exceed the insur- 
ance on the property. Replacement insur- 
ance would seem to discard the theory of 
indemnity. Under this coverage, the in- 
sured receives the amount of money neces- 
sary to rebuild his property with new 
materials of like kind and quality, without 
deduction for depreciation,’ if he has suff- 
cient insurance. Logically, this might be 
accomplished by a change in the provisions 
of the policy itself, or by a contract supple- 
mental to the policy whereby the insurer 
agrees to include in the loss payments an 
allowance for depreciation. Since 1946, sev- 
eral state legislatures have authorized re- 
placement insurance.’ In at least one state, 
and without legislative enactment, it has 
been approved by the state insurance de- 
partment.’ The purposes of this note are 
to examine some of the legal problems 


1 Footnotes appear on pages 585-588. 


which are created by replacement insurance, 
and to determine the motivation and neces- 
sity for this coverage. 


Provisions and Problems 
of Interpretation 


A comparison of authorized replacement 
insurance provisions throws some light on 
the philosophy behind this type of cover- 
age. Since there might be some incentive 
to arson in a “new for old” provision, more 
cautious jurisdictions have limited the cover 
to factories, government buildings, public 
and private institutions,® and buildings used 
for mercantile purposes if a sprinkler system 
is maintained.’ Only Massachusetts extends 
the coverage to personalty, but limits this 
to tools used in connection with the busi- 
ness. Others cover any real property.” 
Flexibility in underwriting would seem 
preferable; indeed, more moral hazard 
seems involved in the case of some com- 
mercial properties than in that of homes. 
Rebuilding is uniformly a condition prece- 
dent to payment for replacement cost. No 
hardship should result, since the insured 
should be able to obtain credit on the 
strength of having a policy. Rebuilding, 
likewise, seems essential to measure the re- 
covery. If the insured does not rebuild, 
he recovers as under the ordinary “in- 
demnity” policy." It is generally required 
that the property be rebuilt on the same 
premises,” although Massachusetts has a 
peculiar compromise provision allowing in- 
sured and insurer to agree upon any loca- 
tion within the Commonwealth.” Some 
statutes are silent as to the limitation on 


Reprinted by special permission from the June, 1948, issue of the 
University of Pennsylvania Law Review. 
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It is pleasant to note comprehensive’s 
coming of age as a major coverage and 
the wise interpretation being given it by the 
courts. Because of the variety of damages 
for which it affords protection, it is no 
wonder that the comprehensive coverage 


has become so popular with the insuring 
public. The legal periphery of its scope 
is outlined, but there may yet remain a few 
additional background objects to be painted 
into the legal picture. 

[The End] 


———————— 


“The Strongest Bulwark Against Socialism’’ 


In addressing the American Association of General Insurance Agents re- 
cently, W. Shepard French, past president of the National Association of 
Insurance Brokers, spoke of the new world for insurance companies that would 
come into existence after July 1 of this year. He spoke of the apathy that 
had existed in the minds of certain insurance interests towards complying 
with the regulatory laws of forty-eight different states, and the resultant rumor 
that perhaps, federal regulation would be beiter. He agreed that different laws 
did exist but that insurance companies always had been able to get along under 
such an aegis. He continued: “We all have our difficulties, but in the main 
the insurance business is contributing tremendous assistance to American busi- 
ness, without which it could not exist under the present form. I feel that our 
industry is the strongest bulwark against Socialism with its attendant national- 
ization of business.” 


Commissions Subject to Regulation ? 


It is the opinion of Senator Pat McCarran, co-author of Public Law 15, 
that agents’ and brokers’ fees and commissions should be regulated by state 
law, if it is not the intent of insurance interests to allow them to come under 
applicable federal laws, according to the remarks that he addressed to the 
American Association of General Insurance Agents at their recent meeting in 
San Francisco. It was his contention that if the state had enacted legislation 
covering 90 percent of the insurance field, it would not protect the 10 percent 
unregulated if practices were in contravention of the anti-trust and other federal 
laws. In his mind the essential element in state regulation is the assertion of 
jurisdiction, rather than the existence of effective regulation. 


New Term Contracts 


The Massachusetts Mutual Life has announced that they have started issuing 
5 yr. convertible and renewable term contracts to men rated standard between 
the ages of 22 and 55. Issued at a rate slightly higher than term insurance they 
may be renewed up to 90 days before expiration to run no longer than age 65. 
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N A BROAD SENSE, all insurance on 

property is “replacement” insurance, 
since it aids the insured in rebuilding or 
replacing his property. With an exception,’ 
the fire insurance contract has been in 
theory one of pure “indemnity.”* There- 
fore, in the ordinary case, if the insured’s 
fifty-year-old, house is destroyed by fire he 
is entitled to money sufficient to rebuild 
his property with fifty-year-old materials. 
The figure is arrived at by taking the cost 
of reproduction with new materials of like 
kind and quality, and subtracting from it an 
amount representing depreciation® caused 
by wear and tear to the property before the 
fire, and occasionally ah amount represent- 
ing “obsolescence.”* In any event, the 
figure arrived at may not exceed the insur- 
ance on the property. Replacement insur- 
ance would seem to discard the theory of 
indemnity. Under this coverage, the in- 
sured receives the amount of money neces- 
sary to rebuild his property with new 
materials of like kind and quality, without 
deduction for depreciation,’ if he has suffi- 
cient insurance. Logically, this might be 
accomplished by a change in the provisions 
of the policy itself, or by a contract supple- 
mental to the policy whereby the insurer 
agrees to include in the loss payments an 
allowance for depreciation. Since 1946, sev- 
eral state legislatures have authorized re- 
placement insurance.® In at least one state, 
and without legislative enactment, it has 
been approved by the state insurance de- 
partment.’ The purposes of this note are 
to examine some of the legal problems 


1 Footnotes appear on pages 585-588. 


which are created by replacement insurance, 
and to determine the motivation and neces- 
sity for this coverage. 


Provisions and Problems 
of Interpretation 


A comparison of authorized replacement 
insurance provisions throws some light on 
the philosophy behind this type of cover- 
age. Since there might be some incentive 
to arson in a “new for old” provision, more 
cautious jurisdictions have limited the cover 
to factories, government buildings, public 
and private institutions,® and buildings used 
for mercantile purposes if a sprinkler system 
is maintained.’ Only Massachusetts extends 
the coverage to personalty, but limits this 
to tools used in connection with the busi- 
ness. Others cover any real property.” 
Flexibility in underwriting would seem 
preferable; indeed, more moral hazard 
seems involved in the case of some com- 
mercial properties than in that of homes. 
Rebuilding is uniformly a condition prece- 
dent to payment for replacement cost. No 
hardship should result, since the insured 
should be able to obtain credit on the 
strength of having a policy. Rebuilding, 
likewise, seems essential to measure the re- 
covery. If the insured does not rebuild, 
he recovers as under the ordinary “in- 
demnity” policy." It is generally required 
that the property be rebuilt on the same 
premises,” although Massachusetts has a 
peculiar compromise provision allowing in- 
sured and insurer to agree upon any loca- 
tion within the Commonwealth.” Some 
statutes are silent as to the limitation on 


Reprinted by special permission from the June, 1948, issue of the 
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time for rebuilding; others fix a period of 
one™ or two years.” This will be clarified 
by the provisions of the endorsements them- 
selves. A time limitation seems essential 
because of changing price levels, for the 
insured recovers on the basis of the amount 
he actually spends. South Carolina has pro- 
duced a strange blend by following through 
with its “valued” policy concept; in that 
state the insured will recover on his de- 
preciation insurance policy “. . . the dif- 
ference between the actual value stated in 
the policy and the amount actually expended 

” Most jurisdictions require an eighty 
per cent or one hundred per cent co-insurance 
clause, a device to impose part of the risk on 
the insured in case of partial loss. With 
replacement insurance, the co-insurance 
clause applies to the full replacement cost 
of the building,” and, for example, in the 
case of the eighty per cent clause, replace- 
ment insurance will have to be carried up 
to eighty per cent of the replacement cost 
of the building to provide for adequate par- 
tial loss coverage. 


Limited Interests 


While most of the replacement provisions 
are silent as to how extensive an interest 
the insured must have to avail himself of 
replacement insurance, a few indicate that 
the insured need not be the owner in fee.” 
The insured with the “limited interest” ” 
presents the immediate problem of whether 
he will be entitled, if he insures the fee, to 
full replacement, or replacement pro tanto. 
Under the indemnity principle, courts have 
attempted to ascertain the exact monetary 
value of the insured’s interest, and pay him 
no more. ‘Thus, where a lessee insures 
fixtures he has attached to the freehold, and 
title passes to the lessor at the expiration 
of the lease, the lessee,has recovered that 
proportion of the “actual value” of the fix- 
tures as the balance of the term bears to 
the entire term.” Where a husband with 
a curtesy initiate interest insured the fee, he 
recovered only the value of his inchoate 
right." There has been a tendency in cases 
where the extent of the insured’s interest 
was difficult of ascertainment, as in the life 
tenant cases,” or where the legal problem 
was knotty,” to allow full recovery. Abhor- 
rence of “wagering” agreements, fear of 
moral hazard and considerations of “unjust 


enrichment” have dictated the ordinary re- 
sult. If there were only considerations of 
social policy involved, there would seem to 
be little argument against allowing full re- 
placement to the “limited interest” insured, 
for his recovery would be limited to the 
amount he was out of pocket for the re- 
building.* Indeed, such an interpretation 
would be the first substantial protection that 
has been afforded lessees. Of course, if 
the holder of the limited interest would then 
have a right to recover from the owner of 
the fee for value added to the property by 
the new materials, a “wagering” element 
would be present.” However strong the 
social argument for full recovery under re- 
placement insurance to holders of limited 
interests, a provision inserted for the first 
time in the 1943 New York Standard Fire 
Policy™ should not be ignored. On the 
first page of this form is the phrase, “ 

nor in any event for more than the interest 
of the insured "8 This language would 
seem to prevent more than a pro tanto re- 
placement. The weight that courts will give 
to this clause is a matter for conjecture.” 


Depreciation 


The essence of replacement insurance is 
that no deduction is made for “deprecia- 
tion.” But the word “depreciation” itself 
presents a further problem. As will be later 
demonstrated, the content of the word is 
uncertain; but it has generally been inter- 
preted to mean physical depreciation.” It 
was not until 1928 that a court clearly enun- 
ciated the proposition that an insured’s re- 
covery should be reduced if the property is 
no longer as useful as it was meant to be. 
This new factor is tagged “obsolescence.” 
In the case of McAnarney v. Newark Fire 
Insurance Company," a distiller’s recovery 
for loss of buildings by fire was vastly re- 
duced, as the Prohibition Act was taken 
into consideration. It is conceded that a 
deduction for “obsolescence” leads to a just 
compensation where the ordinary indemnity 
policy is involved.” At first glance, it 
would appear that courts should not, when 
such a case arises, deduct for “obsolescence” 
when measuring the insured’s recovery 
under replacement insurance. For if the 
insured desires to rebuild, the fact that the 
plant is out of date should be of little con- 
cern to the insurer. But what of the case 
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where the insured wants to rebuild along 
more modern lines, but with materials that 
are not more expensive? 


Amount Actually and Necessarily 
Expended 


A source of future litigation would seem 
to be the indefinite wording of the endorse- 
ment on the subject of how closély the in- 
sured must approximate the demolished 
structure when he rebuilds. For example, 
the New Jersey endorsement states that a 
top limit of recovery shall be the “. . . 
amount actually and necessarily expendec 
in repairing to a condition similar in 
character but not superior to or more exten- 
sive than its condition when new ‘ 
intended for the same occupancy and use 

”* Tf the insured builds a larger struc- 
ture, would he recover what he would have 
expended on the smaller one? Or if a house 
were of Victorian vintage, is the insured safe 
in building a functional structure of the 
same size? Certainly, there seems to be 
some latitude in the New Jersey provision. 
The New York endorsement is more 
laconic,” and for this reason it is typical of 
most of the replacement endorsements. If 
aberration from the contours of the original 
structure is used as a defense by the in- 
surer, the insurer might be sustained since 
the insured would recover for the “actual 
cash value” of the property in any event. 
On the other hand, it would seem an appeal- 
ing argument that the insured with a chance 
to rebuild would not desire to incorporate 
features into his property which have proved 
useless in the past. Courts will probably 
develop some sort of “substantial repro- 
duction” doctrine to provide for hard cases. 
It is even more obvious that litigation will 
from disagreement on what it should 
reasonably have cost to replace the prop- 
erty. The words “necessarily expended” 
seem wisely to have been inserted in the 
New Jersey form, since there is always 
danger that the contractor will load the 
costs. Before the insured begins rebuild- 
ing, a written agreement should be entered 
into between the insurer and insured cover- 
ing the amount of money for which the in- 
surer will be liable when the structure is 
replaced, and for desired changes from the 
pattern of the original structure. 





arise 
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Replacement Insurance as It Affects 
the Insured’s Recovery 


“Actual cash value’™ is a rather mean- 


ingless concept, for it is used to describe 
the measure of recovery, for realty or per- 
sonalty. With personalty, market value has 
been the starting point in the determination 
of loss,” whereas with realty, computations 
usually begin with replacement cost. Since 
in theory the measure of a real property loss 
has been replacement cost with deductions 
for physical depreciation,” and recently for 
obsolescence,” it is clear that “actual cash 
value” as a concept will be abandoned in 
determining losses under replacement in- 
surance. It is the purpose of this section 
to determine the extent to which insureds’ 
actual recoveries ™ will differ under the new 
provision. There have been but few re- 
ported cases which deal with valuation,” as 
compared with a tremendous amount of in- 
surance business. 


Total Loss 


Only minor differences of opinion exist in 
theory, where total loss is involved, and 
these mainly concern the weight to be given 
obsolescence.” Though the insurer would 
seem protected by the verbal formulation of 
the rule, there are pitfalls. In a recent Penn- 
sylvania case,” the doctrine was announced 
that, where the particular material of which 
the demolished structure was built is un- 
available, replacement cost with substitute 
materials, though more expensive, is taken 
as the starting point, and it would appear 
that depreciation is subtracted from that 
figure. In a time of shortages, this rule of 
law might prove very costly to the insurer. 
Secondly, the rules of evidence have been 
used quite effectively against the insurer. 
In one case, evidence of the cost of re- 
placement at the time of the trial was al- 
lowed to go to the jury.“ This was not 
considered error, for it was felt that if there 
had been a change in the cost of materials 
between the dates of the fire and the trial, 
this could have been clarified on cross- 
examination. Of course, such methods are 
also available to the insurer.“ Finally, juries 
tend to uphold the individual as against the 
large insurance enterprise. This fact is 
operative for two reasons. First, the science 
of measuring depreciation has never been 
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satisfactorily developed. If experts cannot 
formulate the tests with certainty, the juries 
cannot be expected to apply them.“ Sec- 
ondly, judges in their charges present many 
factors for the jury to consider,“ sometimes 
contradictory,” warning them that no one 
factor gives the entire answer. Since juries 
have not been held to rigid standards, they 
tend to minimize depreciation, using as the 
guide their own experience, rather than the 
testimony of experts. It would seem, there- 
fore, that in cases of total loss, there are 
considerations which might more than com- 
pensate the insured for a theoretical depre- 
ciation deduction, But this is not to imply 
that recoveries on total loss will be reduced 
to certainty with replacement coverage. For 
as pointed out above, disputes should also 
arise as to the “amount necessarily ex- 
pended.” 


Partial Loss 


In the case of partial loss also, the broad 
standard for recovery has been replacement 
cost minus depreciation.” Since most fire 
losses are partial, it might be well to ex- 
amine the results in some partial loss cases. 
The co-insurance clause becomes highly 
important here, for the co-insurance clause 
is operative only where the requisite amount 
of insurance is not carried and where there 
is partial loss” In cases where no co- 
insurance clause is involved, it is to the in- 
surer’s advantage to value the property low. 
Where the co-insurance clause is present, it 
is to the insurer’s advantage to value the 
property high and estimate the loss as low.” 
It cannot be established conclusively that 
the court’s sympathies for the insured will 
cause them to vary the standard test. Ina 
few cases involving partial loss and co- 
insurance, the courts seemed to consider 
facts not ordinarily relevant, to uphold the 
insured in his contention for low valuation.” 
But in two similar casts, the insurer was 
upheld in its contention for high valuation.” 
At least it can be predicted that, since co- 
insurance clauses are required under re- 
placement insurance, the insurer will attempt 
to prove that replacement of the entire 
building would have been very expensive, 
and that the necessary repair could have 
been accomplished at a very low figure. 

The truly significant development in the 
partial loss cases has been the recent emer- 
gence of the doctrine that in case of partial 


loss, no deduction will be made for deprecia- 
tion. This stems from a case which on its 
facts, and in result, is connected only phil- 
osophically with the proposition. In that 
case,” the insured recovered for the full 
value of a party wall destroyed by fire. 
Perhaps the significance of the case was in 
the fact that the insured recovered for more 
than his portion of the wall, or perhaps it 
was in the idea that a realistic approach 
ought to be taken in attempting to make 
the insured whole. Then, in 1930, the in- 
surers were rather upset by the case of Fedas 
v. Insurance Company of the State of Penn- 
sylvania.* Here the Pennsylvania court 
seemed to enunciate the principle that in 
partial loss cases, no deduction is to be 
made for depreciation. But because of lack 
of clarity in the opinion,” the case prob- 
ably served as an incentive to settlements 
in Pennsylvania, for the question was not 
brought before the Pennsylvania court 
again.” There followed in 1938 the case of 
McIntosh v. Hartford Fire Insurance Com- 
pany," in which the Montana court, relying 
heavily on portions of the Fedas opinion, 
refused to deduct for depreciation and 
awarded to the insured the cost of repairing 
with new materials. Possibly, the persua- 
sive effect of the Montana decision as au- 
thority in other states is weakened by the 
fact that the court relied on a local statute.” 
However, the court might well have reached 
the same result without reference to a stat- 
ute so broad and general in its terms as was 
the one referred to. The Tennessee court 
in 1943 cited both the Fedas and McIntosh 
cases, and, without such a statute, refused 
to deduct for depreciation, and in an un- 
qualified manner adopted the principle.” 
The rationale of these cases is that other- 
wise the sum would be insufficient to com- 
plete the repairs.” Furthermore it is 
arguable that if a roof is partially burned 
and the portion is replaced with new ma- 
terials, the insured does not have a better 
roof than he had before the fire. What then, 
under these cases, is the advantage to the 
insured in having replacement insurance? 
Since there is a co-insurance requirement, 
he must carry more insurance. He must 
also pay an extra premium for replacement 
coverage. Perhaps there is an advantage 
in that he is reimbursed after the property 
is rebuilt rather than paid according to an 
estimate which might later prove insufficient. 
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Social Pressures 
for Replacement Coverage 


Costs of repair and replacement have 
risen phenomenally;" and some dissatis- 
faction must arise when the insured is paid 
on the basis of the insurance he was carry- 
ing before the price rise. But this would 
not seem a complete explanation for the 
recent demand for the authorization of re- 
placement insurance. For as the price scale 
goes up, so does the value of old materials 
increase. It is possible that the disparity 
between the values of new and old materials 
widens under these circumstances. How- 
ever, unless a straight line depreciation 
system is coming into more common use,” 
high prices would not seem to create a 
special pressure for this coverage. The 
insured may provide for increased values 
by obtaining more “indemnity” insurance.” 
Perhaps there are reasons for insurers to 
desire the authorization of such insurance. 
Where there is litigation, deduction for de- 
preciation is latent with “juridical risk.” ™ 
Recent partial loss cases especially would 
seem a danger signal for the insurers.” It 
would appear that by writing such insur- 
ance, insurers will please the insured, 
especially one to whom location is impor- 
tant, by offering him something which pur- 
ports to be very desirable, will obtain 
premiums for the depreciation risk, and will 
be able to meet “head on” the threat of the 
Fedas case.“ And at least for the present, 
the moral risk involved would not seem so 
considerable,” for the insured will realize 
that in many instances the new materials 
with which his building will be repaired are 
inferior to the original materials. It would 
seem, therefore, that replacement insurance 
is only partially the product of an infla- 
tionary period. 


Replacement Insurance 
Without State’s Approval 


It is the purpose of this section to deter- 
mine what would be the legal consequences 
of writing replacement insurance without 
special legislative authority. 


Suits by the Insured 


If the insured sought to recover upon an 
unauthorized replacement policy, a serious 
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problem would arise, especially where the 
wording of the basic policy is embodied in 
a statute.” The New York Standard Fire 
Insurance Policy of 1943, lines 42 to 48, 
reads as follows: “Added provisions. The 
extent of the application of insurance under 
this policy and of the contribution to be 
made by this Company in case of loss and 
any other provision or agreement not incon- 
sistent with the provisions of this policy, 
may be provided for in writing added 
hereto, but no provision may be waived 
except such as by the terms of this policy 
is subject to change ° A replace- 
ment endorsement would seem “inconsistent 
with” the phrase “actual cash value” which 
is found on the first page of the policy. 
Case law indicates that where the insured 
sues to recover for loss, defenses by the 
insurer based upon added provisions fall 
into two basic classes. First, there are 
defenses based upon provisions less favor- 
able to the insured than those found in 
the statutory form. As would be expected, 
courts usually reason that such-provisions 
are “void,” and, in awarding recovery to 
the insured, ignore the restrictive provi- 
sion; and this might be so though the 
insurance department has given antecedent 
approval.” Replacement endorsements, of 
course, are more favorable to the insured 
than the provisions of the ordinary in- 
demnity policy, although in jurisdictions 
requiring “valued” policies the replacement 
provision might be considered less favorable 
to the insured where the loss is total. In 
past cases, where the provisions have been 
more favorable to the insured than were 
those found in the statutory form, courts 
followed two approaches in awarding re- 
covery to the insured on the basis of the 
more favorable provision. If the deviation 
were only slight, courts would say that the 
rider “modified” the policy,” and that the 
modification was contemplated by the stat- 
ute. If the change were serious or for- 
bidden, and despite the word “void” found 
in many statutes, courts would say that, 
although the statute imposes a penalty on 
the insurer for writing such a provision, as 
between the insurer and the insured the 
“contract” is enforceable.” Only one case 
throws doubt on the prediction that an in- 
sured would be able to recover on the basis 
of an unauthorized replacement endorse- 
ment, Palatine Insurance Co. v. Commerce 
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Trust Company.“ Here the court refused 
to give effect to a “valued” provision which 
fixed the worth of an automobile at $3,000. 
The insured recovered the “actual cash 
value” of the automobile, a smaller sum. 
Perhaps the fact that the plaintiff was the 
assignee of the policy helped the court reach 
this result. 


The State and the Insurer 


While lines 42-48 of the Standard Policy 
purport to govern the relationship between 
insurer and the insured, other statutory pro- 
visions regulate the insurer in its relation- 
ship with the state. It has been usual to 
provide by statute that, where a domestic 
insurer or its agent fails to comply with 
the standard policy laws, a fine will be 
imposed.” The typical sanction imposed 
against the foreign insurer is revocation of 
its license.” To avoid such penalties, in- 
surers have brought before the courts in a 
number of ways ™ the question of the validity 
of a particular form they wished to use. 
But an insurer taking a common sense at- 
titude today would not risk the impairing of 
its good standing with a state insurance de- 
For the 
insurer who would risk loss of standing, it 
would seem necessary to examine the stat- 
utory laws of each jurisdiction, to determine 
whether legislation authorizing replacement 
insurance would be necessary before such 
insurance might be written without penalty. 
In some states, legislation would not seem 
to be required, since in a few jurisdictions 
the only requirement is that all provisions 
be reduced to writing; ™ and in others, the 
assumption by the insurer of greater lia- 
bility in itself would seem to preclude the 
possibility of attack.” There are still other 
jurisdictions with no statutory provisions 
on this subject.” In a large number of 
jurisdictions, the outcoine would be difficult 
to predict, either because the statutory 
language is not clear,” or because of the 
requirement of approval of any new en- 
dorsement by the state insurance depart- 
ment.” In many jurisdictions, legislation 
would seem clearly to be required. For in 
two of these states, the statute expressly 
limits the insured’s recovery to the “actual 
cash value” of the property.“ And in a 
great number of jurisdictions, the “valued” 
policy is mandatory.” 


partment by so forcing the issue.” 


In summary, it would seem that in most 
jurisdictions the insured would recover in 
accordance with the “replacement” tenor 
of the policy, though such insurance were 
“unauthorized.” 3ut on the question of 
whether the insurer could write such insur- 
ance without risk of criminal sanction, or 
loss of its good standing with a state insur- 
ance department, answers are to be found 
only by examination of each state statute 
and by careful determination of the attitude 
of each department involved. 


Significance 


The very fact that replacement insurance 
has been accorded statutory recognition is 
a significant legal development. This would 
seem to be the second wave in the statutory 
assault upon the “indemnity” concept as 
applied to real property insurance. While 
the first attack, passage of “valued” policy 
laws,” would appear to have been the more 
radical departure, it must not be forgotten 
that these laws were passed mainly as a 
device to hold the insurer in check.” Re- 
placement statutes illustrate the result of a 
pressure being exerted in part by the in- 
surer to tear down the very concept which 
was erected for the insurer’s protection and 
for the protection of society. 

Is it that people are more “law abiding” 
than they have been? Do our arson stat- 
utes have more of a deterrent effect than 
they had previously? While the element 
of moral risk would seem insignificant in 
a period of shortages, more normal times 
may be envisioned when rules of human 
conduct might again become operative. 
True, most fire policies run for only a few 
years. However, it is predicted that when 
the shortage crisis ends, the desire of in- 
surers to write such policies will continue. 
This prediction is based on the observation 
that the pressure for replacement insurance 
would seem to be, in part, an attempt by 
the insurer to put an end to some, but not 
all, of the ever present juridical risk in law 
suits involving the problem of valuation of 
property.” It would also seem to be an 
attempt to charge for the depreciation risk 
with which the trend of partial loss deci- 
sions makes the insurer chargeable.” This 
is accented by the fact that most fire losses 
are partial losses. With these factors is 
combjned the obvious desire of insureds to 
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recover more for fire losses. Those per- 
sons who need replacement insurance the 
most are those with old buildings in valu- 
able locations. And the desire for this cover 
would seem to be the product of an infla- 
tionary period only to the extent that an 
insured becomes more conscious of the de- 
preciation factor during a period of high re- 
placement costs. The pressure would seem 
enough for the prediction that many more 
state legislatures will authorize replacement 
insurance within the next few years. 

The social value of such coverage is dif- 
ficult of measurement. Concededly, a 
“sinking-fund” system, either by “writing 
off” property, or by “property-life” insur- 
ance, is a desirable method of maintaining 
reserves for the preservation of the physical 
condition of properties. But replacement 


coverage, as distinguished from “property- 
life” insurance,” does not purport to serve 
as the “setting aside” of a fund to cover 
depreciation; with replacement insurance, 
the contingency of depreciation is only pro- 
vided for upon the occurrence of another, 
more extraordinary, event. Against the 
benefit to be derived from such coverage is 
to be balanced any increase in the incentive 
to arson which replacement insurance might 
promote and the questionable desirability 
of relieving the insurers of the “juridical 
risk” (at the expense of the insured) which 
our mores have imposed upon them. The 
entire situation should be _ reconsidered 
before such statutes are passed in other 
jurisdictions or before other state insurance 
departments tender their approval. 


[The End] 


FOOTNOTES 


1 Valued policy laws which provide for ‘‘face 
value’’ recovery in case of total loss have been 
passed in 23 states, mostly agricultural. See 
note 5 infra. 

2See Castellain v. Preston, 11 Q. B. D. 380 
386 (1883): ‘‘The very foundation .. . of every 
rule which has been applied to insurance law 
is... that the contract of insurance .. . is 
a contract of . . . indemnity only, and that this 
contract means that the assured, . . . shall be 
fully indemnified, but never shall be more than 
fully indemnified. That is the fundamental prin- 
ciple of insurance, and if ever a proposition 
is brought forward which is at variance with 
it . . . that proposition must certainly be 
wrong.” 5 

* The 1918 version of the New York Standard 
Fire Policy began as follows: “. . . does in- 
sure... to the extent of the actual cash value 
(ascertained with proper deductions for depre- 
ciation) . . ."" In the 1943 version, it reads, 
oe to the extent of the actual cash value 
at the time of the loss... .’’ The words in 
‘parenthesis were deleted in the interest of sim- 
plicity, since courts had already used depre- 
ciation as a factor in determining ‘‘actual .cash 
value." Hedges, Practical Fire and Casualty 
Insurance 43 (1946); Note, 39 Ill. L. Rev. 66, 
70 (1944). 


4B. g., McAnarney v. Newark Fire Insurance 
Co., 247 N. Y. 176, 159 N. E. 902 (1928). 


* Distinguish the following: (1) The replace- 
ment policy is not the same as a ‘“‘valued’’ 
policy. The ‘‘valued’’ policy conclusively fixes 
the amount which the insured will recover in 
case of total loss at the ‘‘face’’ of the policy. 
See, e. g., Alexander, The Wisconsin “Valued” 
Policy Law, 10 Wis. L. Rev. 248 (1935). This 
follows from legislation which was passed in 
Many of our agricultural states, to discourage 
the insurer from putting too much insurance 
on a property. The ‘“‘valued’’ provisions con- 
cerning partial loss are not uniform. See 13 


Va. L. Rev. 239 (1927). Replacement insurance 
is distinguishable in that whether the loss is 
total or partial, the insurer's liability is gov- 
erned by the cost of rebuilding with new ma- 
terials, rather than conclusively fixed. (2) 
Replacement insurance differs from ‘‘property- 
life’’ insurance. ‘*Property-life’’ insurance, a 
recent development in this country, is essen- 
tially a savings system through which the in- 
sured, by paying premiums, builds up a fund 
which is used to repair his building as it suffers 
from ordinary wear and tear. See, e. g., N. Y. 
Ins. Law §§ 400-408 (1940); Heymann, Property- 
Life Insurance (1939). With replacement in- 
surance the insured’s recovery for wear and 
tear is contingent upon his suffering a fire loss. 
(3) Finally, the provision in the ordinary ‘‘in- 
demnity’’ policy which states, “. . . but not 
exceeding the amount it would cost to repair 
or replace the property with material of like 
kind and quality merely states a top 
limit of recovery and is not to be confused with 
the coverage under discussion. 

® Mass. Laws Ann. c. 175, § 47 (Supp. 1946); 
N. J. Laws 1947, c. 203; S. C. Stat. 1947, No. 
232, Art. 1, §56; Wash. Laws 1947, c. 79, 
§ .27.02; Wis. Laws 1947, c. 189, § 203.06(d). 
In Michigan, S. 258 was presented to the 1947 
legislature. Weekly Underwriter, April 19, 1947, 
p. 1069. 

™The New York Fire Insurance Rating Or- 
ganization, under its Rule 16 A (Supp. 52, May 
12, 1943) filed form No. 625 which the Insur- 
ance Department of New York approved. 

8 Mass. Laws Ann. c. 175, § 47 (Supp. 1946); 
Wis. Laws 1947, c. 189, § 203.06(d); Mich. S. 258 
(1947). 7 

® Wis. Laws 1947, c. 189, § 203.06(d). 

oN. J. Laws 1947, c. 203 (‘‘. . . property 
described in such policy .. ."’"); N. Y. Fire 
Ins. Rating Org., Rule 16A (‘‘.. . building and 
building service equipment . . .’’); S. C. Stat. 
1947, No. 232, Art. 1, § 56 (‘‘. . . such insured 
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property .. .""); Wis. Laws 1947, c. 189, 
§ 203.06(d) (‘‘. . . such property .. .’’). 

1 For example New York Form No. 625 reads: 
“This company shall not be liable for 
any loss beyond the actual cash value... 
unless the property is actually . . . rebuilt 


2 Fire, Casualty and Surety Bulletins, Misc. 
Fire Acd—1 to 3: ‘‘With many types of build- 
ings, residences, stores, hotels, theatres, etc., 
location has such an important bearing on value 
that there could be a strong temptation to the 
insured if he could get an fnsurance company 
to pay for rebuilding at a more desirable lo- 
cation.”’ 

% The original draft read, or some 
other location mutually agreed upon between 
the insurer and the insured.’’ This was changed 
as the committee was bothered by the possi- 
bility that Massachusetts’ industries might use 
the proceeds to rebuild in the South. Weekly 
Underwriter, March 9, 1946, p. 612. 

4 Fire, Casualty and Surety Bulletins, Misc. 
Fire Acd—1, 2 states this to be the practice 
on the Pacific coast. 

1% N. J. Laws 1947, c. 203. 

1% The formula for the insuréd’s recovery is: 

Insurance x Loss 


—____———— equals Recovery. See, 

Percentage of Value 

Goldin, Principles of the New York Standard 

Fire Insurance Policy, 243-246 (1938). For ex- 

ample, with an 80% clause, if the insurance 

were $8000, the loss $5000, and the ‘‘actual 

value’’ of the property $20,000, the insured’s 
$8000 x $5000 

—_—_—§ or $2500. In 
80% of $20,000 

effect, the insurer and insured share the loss. 

17 The formula in note 16 supra is rewritten: 
Insurance x Repair Cost 
—__—_—_———_—_——— equals Recovery. 

Percentage of Full 

Replacement Cost 

% Wash. Laws 1947, c. 79, § 27.02: 
or of any insurable interest therein » 
N. Y. Fire Ins. Rat. Org., Rule 16A (Supp. 52, 
May 11, 1943): ‘. . . interest of either owner 
or lessee . e 


” A complete list of ‘‘insurable interests’’ in 
property is recited by Wolfe, Insurable Interest 
in Fire Insurance, Am. J. Ins., June 1928, p. 5. 
For analyses of the ‘‘limited interest’’ cases, 
see Note, 32 Mich. L. Rev. 529 (1934); McClain, 
Insurance of Limited Interest Against Fire, 11 
Harv. L. Rev. 512 (1898). 

2 Harrington v. Agricultural Ins. Co., 179 
Minn. 510, 229 N. W. 792/(1930); Lighting Fix- 
ture Supply Co. v. Pacific Fire Ins. Co., 176 
La. 499, 146 So. 35 (1933) (same result with 
‘‘valued’’ policy); Reed, Adjustment of Fire 
Losses 164, 194 (1929). However, in Commer- 
cial Union Assur. Co. v. Jass, 36 F. (2d) 9 
CCA-5, 1929), the court seemed to take the possi- 
bility of renewal into account, for the jury 
was asked to consider that the relations be- 
tween insured and lessor were cordial, that 
the insured had rebuilt at his own expense, and 
that the lease had already run for three years 
after the fire. 


21 Doyle v. American Fire Ins. Co., 181 Mass. 
139, 63 N. E. 394 (1902). 


recovery would be 





22 Convis v. Citizens Mutual Fire Ins. Co., 127 
Mich, 616, 86 N. W. 994 (1901); Note, 32 Mich. 
L. Rev. 529, 536 (1934). 

%e. g., Savarese Vv. Ohio Farmers’ Ins. Co., 
260 N. Y. 45, 182 N. E. 665 (1932) (amount of 
damage to mortgaged property as arbitrary 
measure of damage to security interest of mort- 
gagee; recovery of mortgagee not defeated 
though premises rebuilt by mortgagor). 

* If there were moral hazard in this situation, 
it would only be because a moral hazard of the 
same proportion is present where the insured 
is the owner of the fee, and will get ‘‘new 
for old."’ But a strange problem would be 
raised in Massachusetts, if several limited in- 
terest persons insured the same fee with differ- 
ent insurers, and each desired to rebuild in a 
different place. 

23 A lessee who receives the value of the bal- 
ance of his term may not have enough money 
to lease another building. 

26 Tiffany, Real Property, § 462 (3d ed. 1939) 
States the rule to be that where a person makes 
improvements without the consent of his co- 
tenants, there is no right of contribution from 
the co-tenants. In the absence of stipulation, 
a tenant may not impose an obligation on the 
landlord to reimburse the tenant for improve- 
ments made on the land. 2 Tiffany, Landlord 
and Tenant 1692 (1910). 

77 This form has been accepted as standard in 
42 states. 


** The California Standard Fire Policy has a | 


similar provision: . actual cash value of 
the interest of the insured .. .’’; as does the 
Texas Standard Policy: ‘. . . nor shall it ex- 
ceed the interest of the insured .’ The 
Massachusetts Standard Fire Policy is alone 
in having no such provision. The Massachusetts 
torm is used also in Minnesota and New Hamp- 
shire. 

*® Professor Patterson suggests that this in- 
sertion might lead courts in the future to limit 
a life tenant's recovery to the value of the lif 
estate. Patterson, Insurance Law During the 
War Years, 46 Col. L. Rev. 345, 354 (1946). 
However, it might have been inserted merely 
as a statement of the common law. 

3 FB. g., Lee v. Providence Washington Ins. 
Co., 82 Mont. 264, 266 Pac. 640 (1928); Bon- 
bright and Katz, Valuation of Property to Meas- 
ure Fire Insurance Losses, 29 Col. L, Rev. 857+ 
863 (1929). 

31247 N. Y. 176, 159 N. E. 902 (1928). 

% Comment, 37 Yale L. J. 827 (1928). 

3313 Spectator (Prop. ed.) Oct. 23, 1947, p. 9. 

“‘*) | replacement cost with material of 
like kind and quality within a reasonable time 
after such loss . 


% See note 3 supra. 

% See cases collected in 56 A. L. R. 1155 (1928). 

7 See, e. g., Aetna Ins. Co. v. Johnson, 11 
Bush 587 (Ky. 1874); Stenzel v. Pa. Fire Ins. 
Co., 110 La. 1019, 35 So. 271 (1903); Yost v. 
Anchor Fire Ins. Co., 38 Pa. Super. 594 (1909); 
cf. Roquette v. Farmers Ins. Co., 49 N. D. 478, 
191 N. W. 772 (1922) (barn could not be re 
built, deducted depreciation from original cost 
rather than replacement cost). 


% McAnarney v. Newark Fire Ins. Co., 247 
N. Y. 176, 159 N. E. 902 (1928). 
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% Conclusive material on unlitigated claims 
does not seem available. However, general state- 
ments are to be found insisting upon the em- 
jnent liberality of insurers. Moore, Hstimates 
on Building Values and Building Losses, in The 
Fire Insurance Contract, Its History and Inter- 
pretation 373 (1922). It is to be noticed that 
insurers rarely exercise their option to rebuild. 
Reed, Adjustment of Fire Losses 50 (1929). For 
unless the insured specifically agrees to con- 
tribute in an amount equal to depreciation, the 
company must give ‘‘new for old’’ and can- 
not claim an allowance of excessive value. See 
Freeman, Adjustment of Building Losses, in 
The Fire Insurance Contract, Its History and 
Interpretation 361 (1922). 

* Reasons given are at extreme poles. One 
explanation is that the insured is usually forced 
into a settlement. Jacobowitz, The “Standard 
Fire Insurance Policy’ of New Jersey, 64 N. J. 
L. J. 517 (1941). 

“1 Lee v. Providence Washington Ins. Co., 82 
Mont. 264, 266 Pac. 640 (1928) (‘‘commercial 
depreciation”’ not a proper deduction in deter- 
mining loss). Two cases, severely criticized, 
involved an insured who made a contract of 
sale of his land to the city of Boston. It was 
provided that if the buildings were not removed 
by a certain date, they would be forfeited to 
the city. The insured then renewed his policies, 
the insurers being ignorant of the situation. 
After a fire, the insured recovered on a basis 
of replacement cost minus depreciation, rather 
than on the basis of the value to the insured. 
Washington Mills Emery Mfg. Co. v. Comm, 
Fire Ins, Co., 13 F. 646 (C. C. D. Mass. 1882): 
Washington Mills Emery Mfg. Co. v. Weymouth 
and Braintree Ins. Co., 135 Mass. 503 (1883). 

“@ Metz v. Travelers Fire Ins. Co., 355 Pa. 
342, 49 A, (2d) 711 (1946). But cf. Great Ameri- 
can Ins. Co. v. Crume, 266 Ky. 729, 99 S. W. 
(2d) 742 (1936). 

*% Cummins v. German American Ins. Co., 192 
Pa. 359, 43 Atl. 1016 (1899). 

“ Merchants Ins. Co. v. Frick, 5 Ohio Dec. 
Rep. 47-(1873). The court indicated that facts 
could be brought in on cross-examination for 
impeachment purposes, though such evidence 
would be inadmissible as substantive evidence. 

* Straight-line depreciation tables can be used 
as nothing more than guides, for if a building 
is regularly painted, cleaned and occupied, de- 
preciation is slow. See Reed, Adjustment of 
Fire Losses 48, 58, 59 (1929). 

“In State Ins. Co. v. Taylor, 14 Colo. 499, 
24 Pac. 333 (1890), original cost, cost of con- 
Struction with new materials at time of trial, 
the difference between the value of a new build- 
ing and one deteriorated by reason of age and 
use were all considered relevant; Citizens’ Sav- 
ings Bank and Trust Co. v. Fitchburg Mut. 
Fire Ins. Co., 86 Vt. 267, 84 Atl. 970 (1912) 
(appraisal of building by public listers properly 
considered; rents capitalized not the measure 
of ‘‘actual cash value’’ but admissible to deter- 
mine such value). . 

“ FB. g., the case of Fedas v. Ins. Co. of State 
of Pa., 300 Pa. 555, 151 Atl. 285 (1930), is 
usually read to the jury in fire insurance liti- 
gation in Pennsylvania. 

* Cf. Bonbright and Katz, Valuation of Prop- 
erty to Measure Fire Insurance Losses, 29 Col. 


L. Rev. 857, 858 n. 3 (1929). The measurements 
of recovery the authors present are (1) cost of 
restoring with materials of like kind and qual- 
ity, (2) difference in value of building before 
and after the fire, (3) difference in value of the 
entire piece of real estate before and after 
the fire. 

* Both conditions must be present. See for- 
mula, note 16 supra. 

%* This increases the denominator of the 
formula. 

51 Lamp Market Co. v. Alliance Ins. Co., 22 
N. W. (2d) 427 (S. Dak. 1946) (weight given 
to insured’s evidence of low market value); 
Citizens’ Savings Bank and Trust Co. v. Fitch- 
burg Mut. Fire Ins. Co., 86 Vt. 267, 84 Atl. 
970 (1912) (weight given to insured’s evidence 
of high upkeep and taxes and low rentals). 

82 Britven v. Occidental Ins. Co., 234 Iowa 682, 
13 N. W. (2d) 791 (1944) (error to charge that 
actual cash value meant market value); Smith 
v. Allemannia Fire Ins. Co., 219 Ill. App. 506 
(1920). 

383 Citizens’ Fire Ins. Co. v. Lockridge and 
Ridgeway, 132 Ky. 1, 116 S. W. 303 (1909). 

% 300 Pa. 555, 151 Atl. 285 (1930). Contra, 
Springfield Fire and Marine Ins. Co. v. Ramey, 
245 Ky. 367, 53 S. W. (2d) 560 (1932). 

% 300 Pa. 555, 563, 151 Atl. 285, 288 (1930): 
“ . . . it may be difficult to arrive at actual 
cash value, less depreciation if it is to be con- 
sidered; but difficulties cannot prevent the right 
to compensation . . . If the new material is to 
be depreciated to reach the actual cash value 
contemplated by the policy, the timber or part 
destroyed must be considered in connection with 
the whole structure and valued accordingly, and 
should reflect the use in place...” 

% However, Boberski v. Ins. Co., 105 Pa. 
Super. 585, 161 Atl. 412 (1932), discusses the 
problem, since the same parties, fire, and build- 
ings were involved. 

57106 Mont. 434, 78 P. (2d) 82 (1938). 

588 Mont Rev. Code § 8157 (1935): ‘If there is 
no valuation in the policy, the measure of in- 
demnity in an insurance against fire is the 
expense, at the time the loss is payable, of re- 
placing the thing lost or injured, in the 
condition in which it was at the time of the 
injury...” 

%° Third Nat. Bank v. American Equitable Ins. 
Co., 27 Tenn. App. 249, [4 CCH Fire and 
Casualty Cases 880], 178 S. W. (2d) 915 (1943). 

© Id, at 272, 178 S. W. (2d) at 935: ‘... de- 
preciation may not be deducted from such cost 
because that would make the sum insufficient 
to complete the repairs and would leave the 
building unfinished; and this would fall short 
of the indemnity contracted for in the policy 


*" What Will it Cost to Rebuild? 91 Rough 
Notes April 1948, p. 36. 

* For an indication that this is not the case, 
see note 45 supra. 

®% Insurance companies have been waging a 
recent advertising campaign to bring this about. 
See, e. g., Boeckh, What’s Happening to Values? 
90 Rough Notes November 1947, p. 17, 45 Eastern 
Underwriter, November 24, 1944, p. 32. 

“ See discussion supra. 

®5 See discussion supra. 

% See note 54 supra. 
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* There has been a tengency to exaggerate 
the number of fraudulent burnings to collect 
indemnity insurance. See Patterson, Transfer 
of Insured Property in German and in American 
Law, 29 Col. L. Rev. 691, 703 (1929). However 
the factor of increased carelessness should also 
be considered as part of the ‘‘moral hazard.”’ 

*% The policy is statutory in most jurisdic- 
tions. In a few states, the provisions of the 
policy are within the dominion of the insurance 
department. See, e. g., Colo. Stat., c. 87, § 61 
(1935). In those jurisdictions a similar prob- 
lem would arise if such endorsements were 
written without the department's approval. 

® See N. Y. Ins. Law §168 (Supp. 1947) 
(italics added). 


7” See Commercial Union Assur. Co. v. Preston, 
115 Tex. 351, 282 S. W. 563 (1926) (insured re- 
covered despite a clause that the insurer was 
not to be liable for damage to motion picture 
projectors caused by fire originating within 
them, since the commissioner had never ap- 
proved the clause. But cf., O’Connor v. Alle- 
mannia Fire Ins. Co,, 128 Pa. Super. 336, 194 
Atl. 217 (1937). Usually the insured’s request 
for a reformation will be denied where the re- 
formed policy would be inconsistent with the 
standard form. JZ. g., Ottens v. Atlas Assur. 
Co., 226 Wis. 596, 275 N. W. 900 (1938). 


1 Scanlan v. Home Ins. Co., 79 S. W. (2d) 
186 (Tex. Civ. App. 1935); Barnett v. Merchants’ 
L. Ins, Co., 87 Okla. 42, 208 Pac. 271 (1922). 
But cf. Ins. Co. of N. A. v. Renfro, 121 Okla. 
124, 247 Pac. 990 (1926). 


% Tarleton v. De Veuve, 113 F. (2d) 290 (CCA-9 
1940); Springfield F. & M. Ins. Co. v. Dickey, 
73 Okla. 57, 174 Pac. (2d) 235 (1918). 


7% Wojtzak v. Hartland Farmers’ Mut. Fire 
Ins, Co., 200 Wis. 118, 227 N. W. 255 (1929); 
Armstrong v. Western Mfrs. Mut. Ins. Co., 9% 
Mich. 137, 139, 54 N. W. 637, 638 (1893); ‘‘The 
state imposes a penalty upon the insurance com- 
pany for issuing such a policy, but imposes none 
upon the insured. In using the word ‘void’ the 
Legislature certainly did not contemplate that 
an insurance company might insert a clause not 
provided for in the standard policy, receive 
premiums year after year upon it, and, when 
loss occurs, say to the insured, ‘Your policy is 
void because we inserted a clause in it contrary 
to the law of Michigan.’ ”’ 

73 Okla. 236, 175 Pac. 930 (1918). 

™% See, e. g., Pa. Stat. Ann. titl. 40 § 659 (Pur- 
don Supp. 1946), which gives the Commissioner 
three courses of action. 

% See, e. g., N. Y. Ins. Law, Art. 4 § 40 (6) 
(1940). 


™ Declaratory judgment: General Ins. Co. of 
America v. Ham, 49 Wyo. 525, 57 Pac. (2d) 671 
(1936); petition to compel approval: Pacific Em- 
ployers Ins. Co. v. Carpenter, 10 Cal. App. (2d) 
592, 52 Pac. (2d) 992 (1935); petition to enjoin 
disapproval: Mutual Ben. L. Ins. Co. v. Welch, 
71 Okla. 59, 175 Pac. 45 (1917); Mutual Ben, 
L. Ins. Co. v. Younger, 28 Ohio N. P. (New 
Series) 868 (1931); petition to enjoin refusal 
to renew license: State ex rel. Time Ins, Co. 
v. Smith, 184 Wis. 455, 200 N. W. 65 (1924); 
question raised by publication of by-laws to 
effect that policies could contain certain pro- 
visions: Commonwealth v. Susquehanna Mut. 
Fire Ins. Co., 14 C. C. R. 438 (Pa. 1894). 

7%’ Unauthorized replacement insurance seems 
to have been written in Wisconsin before the 
statute was passed authorizing it. Commissioner 
Duel ordered all companies writing such insur- 
ance to cease such writings and cancel all poli- 
cies. Weekly Underwriter, Jan. 18, 1947, p. 101. 
In Pennsylvania it appears that replacement in- 
surance is being written, though the Department 
has never given its formal approval. 

Ala. Code, tit. 28, § 75 (1940); Idaho Code 
§ 40-1401 (1932). 

% Cal. Code § 2079 (1937); Iowa Code § 9020 
(1932); N. C. Code § 58-177(c) (Supp. 1945). 

| Indiana and Maryland. 

® Conn, Stat. § 4159 (1930); Me. Laws 1947, 
ec. 170 (V); Ore. Code § 101-1801 c. (Supp. 1947). 

88 Ariz. Code, Art. 11, § 61-501 (Supp. 1945); 
Ga. Code § 56-810 (1933); Ill. Stat. Ann., c. 73, 
§ 1009 (Smith-Hurd Supp. 1947); Mich. Stat. 
Ann., tit. 24, § 24.423 (9) (1943); Neb. Rev. Stat. 
§ 44-380 (1943); N. M. Stat., c. 135, § 66 (1925); 
N. D. Code § 26-0342 (1943); Okla. Stat. Ann., 
tit. 36, § 244.1 (Supp. 1947); Pa. Stat. Ann., 
tit. 40, § 657 (b) (g) (Purdon Supp. 1946); R. I. 
Laws 1945, c. 1623, § 1-5; Tex. Stat. Ann., tit. 
78, Art. 4889 (Vernon, 1925); Utah Code, tit. 
43-3-29 (1942); Va. Code, § 4305 (c) (1942); Wyo. 
Stat. Ann., § 52-406 (1945). 

*% Mont. Code § 8157 (1936); Tenn. Code § 6°73 
(1934). 

% Del. Code, c. 20, §50 (1935); Fla. Stat. 
§ 92.23 (1941); Kan. Code § 40-905 (1935); Ky. 
Rev. Stat. § 298.120 (1) (1946); La. Gen. Stat. 
§ 4183 (Dart, 1939); Miss. Code § 5693 (1942); 
Mo. Rev. Stat., c. 37, § 5819 (1932); Minn. Stat. 
§ 65.01 (1941); N. H. Rev. Stat., c. 326-8 (1942); 
Ohio Code § 9583 (1938); S. D. Code, ec. 31.22 
(1939) ; W. Va. Code § 3368 (1933). 

% See note 5 supra. 

8T Tbid. 

88 See discussion supra. 

%® See discussion supra. 

* See note 5 supra. 


Ee 


Increased Hospital Benefits 


With an increase of 13 per cent in hospital costs indicated in the past nine 
months in New Jersey, hospitals in that state will be paid nine dollars a day 
instead of eight dollars and a half following July lst for those workmen’s com- 


pensation cases requiring hospitalization. 


This was recently announced by Labor 


Commissioner Harry C. Harper, following a meeting between the Commissioner, 
representatives of the hospitals and insurance companies. 
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‘Opinions here and there: 


“The Attorney General Says—.” 


STATE UNIVERSITY MAY 
WITHHOLD GROUP PREMIUMS 


The Attorney General was asked to in- 
form whether his opinion of April 9, 1948, 
to the effect that deductions could not be 
made from state payrolls for the payment 
of premiums on group insurance for the 
benefit of the employees in the various state 
departments, applied to the University of 
Arkansas. He replied that the ruling ap- 
plied only to the various state departments. 
The University of Arkansas is incorpo- 
rated, and the Board of Trustees is au- 
thorized, among other things, to regulate 
the manner of the payment of salaries to 
the employees of the University, which is 
not true of the regular state departments. 
—Opinion of the Arkansas *Attorney Gen- 
eral, May 20, 1948. 





PAYMENT OF MEDICAL EXPENSES 
FOR POLICEMEN AND FIREMEN 


The city attorney inquired of the 
Attorney General who should pay the 
doctor and medical bills for city firemen 
and policemen who were injured while in 
the discharge of their duties. Section 7, 
Act 491 of 1921 (Pope’s Digest, Section 
7743), provides that the Board of Trustees 
of the Firemen’s Relief and Pension Fund 
shall pay the expense of hospital and medical 
attention for firemen who are injured or 
become ill as a result of their duties. 
However, the Policeman’s Relief and Pen- 
sion Fund Act (Act 250 of 1937), as 
amended, contains no provision author- 
izing payment for hospital and medical 


care from the retirement fund. Therefore, 
the city would be obliged to pay the neces- 
sary hospital and medical bills for a police- 
man who was injured or became ill as a 
result of or in his line of duty.—Opinion 
of the Arkansas Attorney General, May 20 
1948. 


’ 


MUNICIPAL TAXATION 


The Insurance Commissioner requested 
advice as to whether a Florida munici- 
pality might levy and enforce an occupa- 
tional license tax against an insurer licensed 
to do business in the state, who maintained 
no office or place of business within the 
municipality, but who wrote insurance or 
renewals upon property within the munici- 
pality by mail. Section 205.02, Florida 
Statutes, 1941, expressly authorizes munici- 
palities to levy a municipal occupational 
tax equal in amount to fifty per cent of 
the state occupational taxes “except where 
otherwise provided by law.” Moreover, 
most of the municipalities have charters 
granted by special acts of the legislature 
or special statutory provisions relating to 
taxation. In view of the information before 
him, the Attorney General replied that he 
was -unable to form an answer to the 
question. Since the insurance business was 
being done by mail, he would need to be 
advised in detail of the method of doing 
such business before he would be able to 
rule whether the business was being done 
in the municipality in question or in some 
other place. Whether the mails were being 
used as the agent of the insurer or the 
insured and whether the insurance contract 
was closed where the insured resided or 


OUUUENSALONNANLUAUUNANULNNAUONNUNNAOONNUDONNOENGUONNNAUENAUANAYOUNUOENOOUOGULEGAUONGTTONUOONNAUEATURNOUNNGANUOLNNUONGOUUNANONNDONNAOANUDUNNNOUGSUONNNOEONUUENOUROOUENOONNOUOONOUONNOUESOOOENOOONSULEONIUONNUUENAUOGNUOONONUEROUUNOLUOONOUEOOOUEGNUUUENOL UGA AUUnNH UU NAd EU anTE 


ATTORNEY GENERALS’ OPINIONS 


PAGE 589 








AUUEAUANLLSDUAUEEEOEENTEAALEAL NEON TAAL EAT TALENT EAE EAA ESTATE ETAT EE EES ETAT ATTEN NT ANNE UN NEST NEONATE NEHA ANM NT RSNNN NNN NNN NAN UH NNU UNE ALUanaaNN , 


where the insurer was located might also 
be material factors.—Opinion of the Florida 
Attorney General, April 16, 1948. 


MUTUAL OR STOCK COMPANY? 


The Florida Insurance Commissioner 
inquired whether a certificate of authority 
should be issued to the Farmers Fire In- 
surance Company of Pennsylvania as a 
stock company. The application on file 
showed that the corporation had no stock. 
The amended and restated charter provided 
that “The plan on which the business 
is to be conducted is the mutual plan 
for cash premium without any contingent 
liability for assessment.” A stock company 
is one where the. stockholders contribute 
all the capital, pay all the losses and take 
all the profits. A mutual company is one 
wherein the members constitute both in- 
sured and insurer, and contribute, by a 
system of premiums or assessments, to the 
creation of a fund from which losses and 
liabilities are paid. Consequently, the certi- 
ficate of authority should be issued to the 
company as a mutual and not a stock 
company.—Opinion of the Florida Attorney 
General, May 27, 1948. 


CONTRACTOR'S LIABILITY 
FOR PRISONER'S INJURIES 


Is the contractor, who is under contract 
for the construction of a building for the 
state, responsible for the possible injury of 
a prisoner working on the building? If 
prisoner-labor is used in construction with- 
in or without the prison yard on a prison 
building in such a manner that the prisoners 
are under the supervision and direction of 
prison guards, deputjes or officials, the 
work would be performed as a part of 
their sentences or in accordance with pris- 
on regulations. The employer-employee 
relationship between the building contractor 
and the prisoner would not result, and 
in such an instance, the construction com- 
pany would not be liable under the work- 
men’s compensation law. If the injuries 
were due to the negligence of the construc- 
tion company or its employees, however, 
an action for damages might be maintained 
by the prisoner against the company. 


Furthermore, it might be possible that a 
prisoner doing a certain task under the 
instructions of the contractor would be- 
come an agent for the contractor so that 
liability would rest upon ‘the contractor for 
injury to a fellow prisoner.—Opinion of the 
Nebraska Attorney General, May 14, 1948, 


RETENTION OF ILL CITY EMPLOYEE 


Advising that the city carried workmen’s 
compensation insurance, the city attorney 
asked what was the liability of the city if 
it retained an employee after it had been 
determined by competent medical author- 
ity that an employee had an ailment which 
in the hazards of his employment could 
prove fatal. The Attorney General an- 
swered that under the workmen’s compen- 
sation act, the city or its insurer would 
be liable if the death of an employee oc- 
curred by accident arising out of or in the 
course of his employment. Ordinarily, if 
the death of the employee was not covered 
under the workmen’s compensation act, 
the city would not be liable, unless the 
death were the result of the negligence of 
the city with respect to streets, sidewalks 
and sewers.—Opinion of the Minnesota At- 
torney General, May 28, 1948. 





SHERIFF'S OFFICIAL BOND 
IS COUNTY OBLIGATION 


Answering a query as to the effective 
date of Senate Bill Number 247 of the 
1948 General Assembly, the Attorney Gen- 
eral advised that the effective date of the 
bill was June 17, 1948. Thereafter, any 
sheriff who executes a county revenue bond 
with a corporate surety authorized to 
transact business in the State of Kentucky, 
and who by affidavit discloses to the fiscal 
court of his county the amount of the 
premium he paid upon said bond, and the 
company to which it was paid, has a valid 
claim against the county for the cost of 
reimbursement in the amount of the pre- 
mium paid for the bond, providing that 
company was authorized to transact a 
casualty insurance business in Kentucky.— 
Opinion of the Kentucky Attorney General, 
June 4, 1948. 
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SALE OF INSURANCE; 
COUNTY OFFICIAL TO COUNTY 


Section 23-146 R. S. 1943 provides that 
no county officer shall in any manner be 
pecuniarily interested in or receive the bene- 
fit of any contracts executed by the county 
for the furnishing of supplies or any other 
purpose. The Attorney General was asked 
to rule whether it constituted a violation 
of the statute for an elective county official 
actively to solicit insurance and bonding 
contracts from the county and county 
officials, and thereafter to procure the 
issuance of insurance policies and official 
bonds which are countersigned by com- 
pany agents other than the county official, 
the agent’s commissions on the policies 
and bonds being paid by the companies 
and general agents directly to the county 
official. The Attorney General replied that 
an elective county official would be a county 
officer within the meaning of the statute. 
However, the solicitation and sale of in- 
surance policies to other county officers 
would not constitute a violation of the 
statute, for in that case, the contract 
would be between the officer insured and 
the insurance carrier. But when the county 
is the insured, the county is then one of 
the contracting parties. The premium 
moves from the county to the insurance 
carrier. The agent’s commission for the 
sale is paid by the carrier to its authorized 
agent, and the fact that this agent might 
be a person other than the county officer 
would be immaterial if, as a matter of fact, 
the county officer received all or part of 
the agent’s commission. He then becomes 
indirectly and pecuniarily interested in or 
receiving a benefit from a contract executed 
by the county bringing him within the 
prohibition of the statute under the phrase 
“any other purpose.”—Opinion of the Ne- 
braska Attorney-General, May 5, 1948. 





PREMIUM TAX DOES NOT APPLY 
TO AUTO INSURANCE 


Section 32.7, 68 O. S. 1941, levies a tax 
of five-sixteenths of one percent of the 
total gross fire premium receipts of fire in- 
surance companies and companies writ- 
ing fire insurance doing business in the 





state. The Insurance Commissioner re- 
quested the Attorney General to advise 
whether the tax applied to casualty com- 
panies writing fire insurance on automobiles 
and whether the phrase “total gross fire 
premium receipts” included dividends paid 
to policyholders and premiums returned to 
policyholders as a result of cancellations. 
The policies insured against “any loss or 
damage resulting from accident to or injury 
suffered by any person for which loss or 
damage the insured was liable, and loss, 
expense and liability resulting from the 
ownership, maintenance or use of any auto- 
mobile or other vehicle, provided no policy 
shall be issued against the hazard of fire 
and theft alone.” Answering both ques- 
tions in the negative, the Attorney General 
replied that since by silence the legislature 
had acquiesced in or approved of this con- 
struction, the tax did not apply to such 
insurance and did not include dividends 
paid or premiums returned as a result of 
cancellations.—O pinion of the Oklahoma 
Attorney General, April 10, 1948. 


MEMBERSHIP AND POLICY FEES 
SUBJECT TO PREMIUM TAX 


In December, 1937, the Michigan At- 
torney General ruled that membership fees 
received in Michigan by the State Farm 
Mutual Auto Insurance Company did not 
constitute a taxable portion of the gross 
direct premiums received by the company 
for insurance upon property or risks in the 
state. In July, 1939, he ruled that a policy 
fee is taxable as a part of the premium 
paid for insurance effected, or agreed to be 
effected by the company or agent; and in 
October, 1945, the Attorney General ruled 
that policy fees were to be included with 
premiums in computing the unearned pre- 
mium reserve. These opinions prompted the 
Insurance Commissioner to ask if the con- 
clusion reached in the 1945 opinion to the 
effect that both membership and policy fees 
are to be reserved meant that membership 
fees as well as policy fees were taxable and 
that the 1937 opinion was reversed; if alt 
fees, whether membership or policy fees, 
came within the meaning of “gross pre- 
miums”; and, if these questions were an- 
swered in the affirmative, were taxes on 
fees collectible from the date of the 1945 
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opinion. Answering the first two questions 
in the affirmative, the Attorney General 
cited the holding of the court in Duel v. 
State Farm Mutual Automobile Insurance 
Company, 13 CCH AvutomosiLe Cases 477, 
1 N. W. (2d) 887, that membership fees 
should be included with premiums in com- 
puting the unearned premium reserve. Pay- 
ment of membership fee is a prerequisite 
to buying insurance, and the fee defrays 
expenses customarily allocated to premiums 
in the writing of insurance. Since all fees 
not barred by the six-year statute of limita- 
tions may be collected, the date of the 
1945 opinion had no bearing on the ques- 
tion.—Opinion of the Michigan Attorney 
General, April 15, 1948. 


“DOING BUSINESS 
IN MUNICIPALITY” 


Insurance Company “A” had been doing 
fire and marine insurance business in the 
City of Dothan for the past three or four 
years and paying the license tax imposed by 
Title 37, Section 739, Code of Alabama 
1940. Prior to December 31, 1947, but 
during 1947, the company discontinued 
taking new business in Dothan. However, 
it has a number of policies which it expects 
to allow to run to their maturity in 1948. 
The city treasurer inquired whether or not 
the company would be required to pay the 
percentage license for the year 1948 by 
reason of the fact that it still had the 
previously written insurance in force. The 
Attorney General cited the holding in 
Provident Savings Life Assurance Society 
v. Commonwealth of Kentucky, 239 U. S. 
103, 36 S. Ct. 34, that the mere continuance 
of the obligation of existing policies in a 
foreign life insurance company, held by 
resident policyholders,, together with the 
receipt of the renewal premiums upon such 
policies at the company’s home office, may 
not be treated as constituting in itself the 
transaction of a local business in the state 
so as to make the insurance company liable 
for an annual privilege tax upon the amount 
of premiums so received. He also cited 
Knights Templars & M. Life Indemnity 
Company v. Jarman, 187 U. S. 197, 23 
S. Ct. 108, in which it was held that doing 
business refers to issuing policies, and not 
to paying policies which have been issued 


in the past. Although these cases dealt 
with whether or not a foreign insurer was 
doing business in a state, they were equally 
applicable to the question whether or not 
an insurance company, either domestic or 
foreign, is doing business in a municipality. 
—Opinion of the Alabama Attorney Gen- 
eral, March 5, 1948. 


TERMINATION 
OF VOTING TRUST AGREEMENT 


On January 1, 1947, Louisville Fire and 
Marine Insurance Company, entered into a 
voting trust agreement with C. G. Tachau, 
Greater New York Industry, Incorporated, 
et al., whereby it would appoint Tachau as 
manager for a period of ten years, unless 
the contract was terminated sooner by 
either party because of breach of any ma- 
terial provision by the other party. The actu- 
ary and consultant of the Division of 
Insurance questioned a statement in an 
earlier opinion to the effect that Tachau’s 
right to exercise supervisory powers over 
the underwriting and general management 
of the business of the Louisville Fire and 
Marine Insurance Company could not be 
terminated prior to December 31, 1956, 
without his consent, unless he or Charles 
G. Tachau, Incorporated, were guilty of a 
material breach of the management con- 
tract. The Attorney General replied that 
he did not believe this statement from the 
earlier opinion was far reaching enough. 
Section 3(b) of the management contract 
provided that if, after three successive 
calendar years from the year ending Decem- 
ber 31, 1947, the combined loss and expense 
ratio, computed as provided for, exceeded 
100 percent, the Louisville Fire should have 
the right to cancel the contract by giving 
Tachau written notice of its election to 
do so within ninety days after the end of 
the third consecutive year—provided, how- 
ever, that if, within ninety days after the 
end of any year in which the combined 
loss and expense ratio exceeded 100 per- 
cent, Tachau should pay Louisville Fire 
the amount of the excess, said year would 
be excluded in determining whether the 
combined loss and expense ratio of Louis- 
ville Fire had exceeded 100 percent for any 
three successive calendar years. The At- 
torney General concluded that the con- 
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tract might be terminated not only when 
a material provision had been breached, 
but also when the provisions of Section 
3(b) existed.—Opinion of the Kentucky 
Attorney General, May 13, 1948. 


ISSUANCE OF NON-ASSESSABLE 
POLICY BY MUTUAL AUTO 
SPECIALTY COMPANY 


Four companies operating in Michigan as 
mutual auto specialty insurers contended 
that they were entitled to issue policies 
limiting the assessment liability of the 
policyholder to an amount equal to one 
annual premium, or, in one instance, pur- 
porting to relieve the member from all 
liability for assessment because the insurer 
has a surplus exceeding $200,000. They 
have enacted amendments to their articles 
of association and bylaws purporting to 
establish such corporate powers. The De- 
partment of Insurance took the position 
that such attempts or offers to limit mem- 
ber liability on the part of mutual auto 
specialty insurers were ultra vires, and that 
notice of unlimited liability to assessment 
should be set forth in their policy con- 
tracts. There are two statutory plans of 
operation for such companies presented 
under Part 4, Chapter 3, subdivision 2 of 
the Insurance Code or under the general 
mutual law, Part 5, Chapter 3 of the In- 
surance Code. Under the former, the 
policyholders are liable for assessment to 
establish a surplus, if the insurer’s articles 
of association so provide, based on auto- 
mobile horsepower and liability without 
limitation for assessment to pay the com- 





pany’s current losses and expenses. In 
the general mutual chapter, it is provided 
that (1) while the insurer has a surplus 
equal to the capital required of a domestic 
stock company transacting the same kinds 
of insurance ($200,000), such insurer may 
issue a non-assessable policy, and (2) an 
insurer not possessing assets at least equal 
to the unearned premium reserve shall assess 
its members proportionately. The Insur- 
ance Commissioner inquired whether an 
insurer organized under the provisions of 
the subdivision could limit the liability of 
its members to assessment either by policy 
contract provision or by provisions placed 
in its articles of association or bylaws, 
and whether such a company could amend 
its bylaws, articles of association and 
policy contracts so as to take advantage of 
assessment limitations set forth in the gen- 
eral mutual law, while the insurer con- 
tinued in other respects to operate under 
the subdivision. The Attorney General 
replied in the negative. Only a mutual 
company organized under the general mu- 
tual law may issue a non-assessable policy 
if it has a surplus of $200,000. In answer 
to two other questions, the Attorney Gen- 
eral advised that inasmuch as the auto- 
mobile specialty companies are not operating 
under the general mutual section, they can 
not amend their articles except under the 
provision of Section 7, Part 2, Chapter 1 
of the Insurance Code, and that under 
Section 8c, Michigan Stat. Ann. Supp., 
Section 24.74(3), if the bylaws authorize 
the vice president and assistant secretary 
to perform the acts of the president and 
secretary in absence or incapacity of the 
latter, they may do so.—Opinion of the 
Michigan Attorney General, April 8, 1948. 
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Company License Ordered 


On the appeal from the ruling of Commissioner Krueger denying the 
National Farmers Union Life Association a license to do business in North 
Dakota, District Judge Miller recently ruled that the Commissioner must license 
the Association provided that it dispose of $6800 in industrial stocks. Judge 
Miller declared that almost every reason stated for denying the license was 
evidentially insufficient. On the point of investments in industrial stocks, Judge 


Miller ruled that they were illegal. 
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Page 
Attractive Nuisance—Ice truck (Wis.) 601 


Backing Vehicles 


Light standard knocked down— 
Pedestrian injured (Mo.) 603 
School playground (Cal.) 596 


Batlment—Fire loss—Borrowed truck 
(Wis.) 598 


Contractor's Liability — Welding — 
Torch contacting gas tank (La.) 603 


Contributory Negligence—Taxi pas- 
senger’s—Intoxicated driver (Ky.).. 595 


Federal Tort Claims Act 


Real party in interest (Iowa) 602 
Subrogation claim—‘Claimant” con- 
strued (Ohio) 601 


Joinder of equitable plaintiff (Md.) 597 


Host’s Liability 
Bridge washout (Wis.) 598 
Rear-end collision (Min.) 602 


Insurer’s Liability 
Breach of cooperation clause (Cal.). 594 
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VERSIONS OF ACCIDENT VARIED 





(CALIFORNIA) 
® Breach of cooperation clause 
White, who ran into two pedestrians, 


made at least five separate statements con- 
‘ cerning the accident, which embodied four 
versions with reference to his responsibility 
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Page 
Insurer's Liability—continued 
Employee exclusion clause—Illegally 


hired minor (La.) 596 
Exclusion—‘Control of vehicle” 

(Cal.) 601 
Parent's Liability — Unemancipated 

minor suing (D. C.) 600 


Procedure 
Juror related to defendant (S. C.).. 600 


Misconduct of counsel—Inflamma- 
tory remarks (Ga.) 599 





Respondeat Superior 
Employee going to store for self 
(Ga.) . 
Roving employee—Own car (S.C.). 597 


Res Ipsa Loquitur—W heat fire—Truck 
passing over (Kan.) «acl 


State’s Liability—Individual liability of 
employee—Snow plow (IIl.) 595 


Terminal Company's Liability—Tunnel 
exit—Pedestrian injured (Va.) 596 


for the death of the two _ pedestrians. 
Standard Accident Insurance Company of 
Detroit, which had issued a policy pro- 
viding excess insurance for a “substitute 
automobile” on an automobile owned by 
White, brought a declaratory judgment 
against Home Indemnity Company of New 
York, which had issued a policy on the 
car White was driving. Standard sought 
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a declaration that it was not obligated to 
defend the actions brought against White 
to recover for the death of the pedestrians 
as White was an additional assured within 
the omnibus clause in the Home Indemnity 
Company policy. The court declared: 
“Truthfulness seems to be the keystone of 
the cooperation arch. The insured must 
tell his insurer the complete truth concern- 
ing the accident, and he must stick to this 
truthful version throughout the proceed- 
ings.” Since the policy provided that no 
action would lie against the insurer unless, 
as a condition precedent, there had been 
full compliance with all the policy terms, 
Home Indemnity Company was not obliged 
to defend the actions—Home Indemnity 
Company of New York v. Standard Acci- 
dent Insurance Company of Detroit et al. 
United States Circuit Court of Appeals, 
Ninth Circuit. May 11, 1948. 29 CCH 
AUTOMOBILE CASEs 509. 

Thomas P. Menzies, Harold L. Watt, Los 
Angeles, California, for Appellant. 


Jones, Thompson & Kelly, Los Angeles, Call- 
fornia, for Appellee Standard Accident Insur- 
ance Company. 


Lasher B. Gallagher, Los Angeles, California, 
Amicus Curiae. 


STATE MAINTENANCE MAN'S 
LIABILITY 


(ILLINOIS) 
® Intersection collision 





Plaintiffs were injured when their car 
was struck at a highway intersection by 
a snowplow operated by defendant, a 
state employee. Although plaintiffs were 
proceeding on the through highway and 
sounded the horn when the snowplow was 
observed, defendant, whose vision was ob- 
structed by snow on the windshield and 
side windows, proceeded into the path of 
the oncoming car. Defendant was a “main- 
tenance man” in charge of a particular 
district, and had been appointed to this 
position by three precinct committeemen. 
Plaintiffs charged defendant with willful 
and wanton misconduct and ordinary negli- 
gence. The lower court erred in directing 
a verdict in favor of defendant on the 
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basis of immunity since he was an employee 
and not an officer of the state. Defendant 
was performing a purely ministerial act, 
and to shield him from liability for either 
negligence or willful and wanton miscon- 
duct would be against public policy. Judg- 
ment for defendant was reversed and the 
cause remanded for a new trial_—Mower 
et al. v. Williams. Illinois Appellate Court, 
Third District. March 12, 1948. 29 CCH 
AUTOMOBILE CASEs 463. 

Costigan, Wollrab & Yoder, John E. Cribbet, 


James C. Wollrab, 210 E. Washington Street, 
Bloomington, Illinois, for Appellants. 


Stone & Stone, Peoples Bank Building, Bloom- 
ington, Illinois, for Appellee. 


INEBRIATED TAXI RIDERS 


(KENTUCKY) 


® Passengers injured 
. Contributory negligence 


The two plaintiffs and a soldier com- 
panion engaged a taxicab to take them to 
the home of Gladys Holzapple in St. 
Matthews. By coincidence, the cab driver 
had been a fellow immate of one of the 
plaintiffs at Ormsby Village, an institution 
for delinquent and dependent children. At 
the Holzapple home the two plaintiffs be- 
came intoxicated. The party then decided 
to go to Ormsby Village. En route the 
driver barely missed a tree, ran over a 
flower bed and insisted on going through 
a narrow, rough lane at a terrific speed. 
At Ormsby Village, he drove around the 
campus in a reckless disregard of the safety 
of the children playing there. On the 
return trip the cab left the road and 
crashed into a telephone pole, as a result 
of which accident plaintiffs sustained in- 
juries. “It shocks the sense of justice,” 
the court declared, “to say that passengers 
may get the driver of a taxicab drunk or, 
at least, lead him into drunkenness, thereby 
providing a perfect setup for an accident 
and subjecting themselves to the risk, and 
then impose liability upon his employer for 
the consequences of their mutual or com- 
mon folly. In view of plaintiffs’ 
testimony that they had no knowledge 
of his intoxication, incredible though that 
may seem, we conclude that the case should 
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have been submitted to the jury with a 
contributory negligence instruction.” Judg- 
ment for plaintiffs was reversed.—Louis- 
ville Taxicab & Transfer Company v. Barr 
et al. Kentucky Court of Appeals. March 
19, 1948. 29 CCH AvutTomosiLe CAsEs 356. 


Robert L. Page, Louisville, Kentucky, for Ap- 
pellant. 

Herbert H. Monsky, Louisville, Kentucky, for 
Appellees. 


ILLEGALLY HIRED MINOR INJURED 


(LOUISIANA) 


® Truck insurer’s liability 
Causal connection 


While helping load. a drilling rig on a 
truck equipped with a hoist, plaintiff’s 
fifteen-year-old son sustained personal in- 
juries resulting in the amputation of his 
left foot. Both public liability policies 
covering the truck, which were issued by 
defendant, exempted an employee of the 
insured. Although the minor had been 
hired, without plaintiff's consent, in viola- 
tion of a statute prohibiting a minor work- 
ing as a “helper” on a truck or in the 
operation of hoisting machines, the boy 
was not an employee of the insured. That 
relation can arise only out of an express 
or implied contract. A fifteen-year-old boy 
is without capacity in general to enter 
into an express contract, and Act No. 301 
of 1908, as amended by Act No. 210 of 
1944, prevents the raising of a contract of 
employment by implication of law. Viola- 
tion of the statute was not necessarily 
negligence per se; but since the minor was 
injured in the performance of forbidden 
duties, there was a direct causal connection 
between the prohibited hiring and the in- 
jury sustained. There was negligence as 
a matter of law on the part of the insured, 
rendering the insurer liable under its 
policies. Judgment for plaintiff was af- 
firmed.—New Amsterdam Casualty Com- 
pany v. Soileau, etc. United States Circuit 
Court of Appeals, Fifth Circuit. May 7, 
1948. 29 CCH Avtomosire CAses 584. 

Joseph A. Loret, Baton Rouge, Louisiana; 
Atlee P. Steckler, Ville Platte, Louisiana, for 
Appellant, Cross-Appellee. 

Thomas Leigh, Monroe, Louisiana, for Amicus 
Curiae. 


Edward Dubuisson, Opelousas, Louisiana, for 
Appellee, Cross-Appellant. 


CHILD STRUCK 
OUTSIDE BUS TERMINAL 


(VIRGINIA) 


® Signal out of order 
Terminal company’s liability 





Busses leaving defendant’s terminal 
emerge from a tunnel immediately onto 
and across the sidewalk into the street. 
Busses emerging cannot be seen by people 
walking on the sidewalk except by those 
directly in front of the tunnel. Likewise, 
the bus driver cannot see persons approach- 
ing from either side on the sidewalk until 
after the front of the bus has entered the 
sidewalk. After a communication from 
the city manager as to the danger of this 
condition, defendant terminal had installed 
an electric device to warn sidewalk pedes- 
trians when a bus was emerging. This 
device was out of order at the time of the 
accident, but the terminal manager had 
called defendant bus company’s dispatcher 
and told him to issue instructions to all 
of his drivers to stop and blow their horns 
before crossing the sidewalk. The twelve- 
year-old decedent was struck by defendant's 
bus as it emerged from the tunnel. Since 
the questions of whether the bus driver 


“was guilty of negligence in failing to stop 


and honk his horn, and in failing to keep 
a proper lookout for pedestrians, were 
questions of fact, the trial court erred in 
setting aside the verdict rendered for plain- 
tiff. Judgment for the terminal company 
was affirmed since the bus driver’s negli- 
gence was the sole proximate cause of the 
child’s death. —Edgerton, Admx. v. Nor- 
folk Southern Bus Corporation et al. 
Virginia Supreme Court of Appeals. 
April 26, 1948. 29 CCH AvutTomoBILEe CAsES 
518. 

William G. Maupin, Clyde W. Cooper, for 
Plaintiff in Error. 

James G. Martin & Sons, Tom E. Gilman, 


Williams, Cocke & Turstall, for Defendants in 
Error, 


TRUCK BACKS INTO CHILD 


(CALIFORNIA) 
® Playground accident 


A five-year-old kindergarten pupil was 
struck by the tail gate of a dump truck 
which, with its bed tilted, was being backed 
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up slowly and was spreading dirt on a 
school playground where the child had 
returned after school. Plaintiffs contended 
that since no special regulations had been 
adopted for “public traffic’ on the school 
grounds, Section 603 (c) of the Vehicle 
Code made all the Code provisions appli- 
cable, and that in backing his truck with- 
out being able to see behind it and without 
sounding his horn, the driver had violated 
Sections 543 and 671 of the Code and was 
guilty of negligence as a matter of law. 
Since “public traffic” was not permitted on 
the grounds and this was a single occasion 
upon which trucks were permitted to enter 
for the purpose of making repairs, Section 
603 did not apply. It could not be said 
as a matter of law that the truck driver 
should have posted an extra man behind 
the truck or that he should have got out 
and looked behind before backing. Judg- 
ment for the truck driver and his employer, 
the school principal and the playground 
superintendent, was affirmed.—Smith, etc. 
et al. v. Harger et al. California District 
Court of Appeal, Fourth District. March 
15, 1948. 29 CCH Automosire Cases 555. 
Rae B. Carter, John D. Chinello, for Ap- 
pellants. 


Stammer & McKnight, James K. Barnum, 
James M. Thuesen, District Attorney, Robert 
M. Wash, Deputy District Attorney, Conley, 
Conley & Conley, Chester O. Hansen, John Said, 
for Respondents. 


EMPLOYEE USING OWN CAR 


(SOUTH CAROLINA) 
@ Respondeat superior 





Plaintiff was injured when his motor- 
cycle collided with a forward automobile, 
which suddenly stopped or slowed and 
turned to the left without warning or 
signal in violation of the statutory pro- 
visions. The principal controversy centered 
on whether defendant Moore was acting 
within the scope of his employment with 
defendant railroad, which contended that 
its employee was using his privately owned 
and maintained automobile, whereas the 
company furnished him a railroad handcar 
for transportation about his duties, and 
that the accident occurred after the em- 
ployee had finished his duties for the day. 
Moore was track supervisor in the Charles- 
ton area. His duties were to inspect all 
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tracks, see what work was needed and 
what funds should be appropriated each 
month. On the day of the accident his 
duties took him to North Charleston, be- 
yond the scene of the accident where the 
company was building a spur track. He 
then returned to Ann Street in the city, 
where the company maintained living 
quarters for those employees needing them, 
to see about unloading some equipment 
expected from Atlanta which was to be 
used in the repair of the company’s yard. 
At Ann Street he talked to a Mr. Camp- 
bell who was employed in the electrical 
department of the company and who told 
Moore that he wanted to go to Green 
Street where his superior, Mr. Way, and a 
Mr. Otterburg, also an employee of the 
electrical department, were engaged in their 
work at the company’s’coal pier. Moore 
took him to the pier and proceeded on to 
tracks under construction in North Charles- 
ton in furtherance of his duties. Mean- 
while he had told Campbell, Way and 
Otterburg that he would return via the 
coal pier and take them back to the city. 
En route to pick up the three men, the 
accident occurred. The court thought the 
evidence sufficient to sustain the jury’s 
verdict for plaintiff. Moore was a roving 
employee, and it was easily inferable that 
his use of his automobile in the perform- 
ance of his duties was known to repre- 
sentatives of his employer. Judgment for 
plaintiff was affirmed.—Stevens v. Moore 
et al., Southern Railway—Carolina Division. 
South Carolina Supreme Court. Filed 
January 20, 1948. 28 CCH AuTomosBILe CAsEs 
1125 

Barnwell & Whaley, Charleston, South Caro- 
lina, for Appellant. 


J. C. Long, Arthur Rittenberg, Charleston, 
South Carolina, for Respondent. 


SUBROGATION CLAIM 
UNDER TORT CLAIMS ACT 


(MARYLAND) 


e Suit by injured party 
Joinder of equitable plaintiff 





Plaintiffs brought an action under the 
Federal Tort Claims Act against the United 
States to recover in the amount of $780 
for damage to their truck caused by the 
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negligence of a government employee in 
the operation of a jeep. Plaintiffs’ collision 
insurer paid them $680, the amount of the 
loss less $100 deductible under a subroga- 
tion agreement, and the action was brought 
by plaintiffs “to their own use and to the 
use of the Grangers Mutual Insurance Com- 
pany.” The government argued that the 
Tort Claims Act waives the sovereign im- 
munity of the government to suits only 
by persons who have been injured with 
respect to themselves or their property 
and does not authorize suits by plaintiffs 
based on derivative causes of actions such 
as assignment or subrogation, and, there- 
fore, suits by or for the benefit of subrogees. 
The court assumed, without the necessity 
of deciding, that derivative claims were 
not authorized by the act. The proper 
plaintiff in suits under the act is the person 
who has been damaged by the alleged tort 
of the government’s agent, and, therefore, 
the suit can properly be filed only by that 
person. When the suit is brought by the 
injured party, however, there is nothing 
in the act to preclude joining as an equi- 
table plaintiff a party who as subrogee is 
entitled to some part or the whole of the 
proceeds of recovery. The government is 
in no manner prejudiced by a suit in that 
form. Judgment was entered for plaintiffs 
in the amount of $780.—Grace et al. v. 
United States of America. United States 
District Court, District of Maryland. 
March 5, 1948. 29 CCH AUTOMOBILE CASES 
122. 

Stanley R. Bossard, 144 Equitable Building, 
Baltimore, Maryland, for Plaintiffs. 


Bernard J. Flynn, United States Attorney, 
506 Post Office Building, Baltimore, Maryland, 
for Defendant. 


BAILOR’S RIGHT OF ACTION 
AGAINST INSURER 


(WISCONSIN) 
@ Oral contract 





Defendant Martin purchased a_ truck 
from plaintiffs and insured it against pub- 
lic liability, property damage, fire, theft 
and tornado under a policy issued by 
defendant insurer. Later he experienced 
some trouble with the truck and returned 
it to plaintiffs for repair. Since Martin 
was hauling milk and could not be without 


transportation, plaintiffs loaned him a truck. 
As a condition to a permit from the Public 
Service Commission to act as a contract 
motor carrier, Martin was required to main- 
tain insurance against liability and prop- 
erty damage. He applied to defendant to 
transfer the insurance on his own truck 
to the borrowed truck until repairs were 
completed. The request was honored with- 
out an additional premium charge. Again 
in November, 1941, Martin experienced 
trouble with the truck, returned it to 
plaintiffs and received the loan of another 
truck, which he used for several days with- 
out requesting a change in insurance. On 
December 5, he applied to the local agent 
of the insurer and told him that he would 
like to have the coverage transferred as 
he had done before, and the agent said he 
would take care of it. It was too late 
for a letter to go out that day, and the 
loaned truck was destroyed by fire that 
night. The court found no merit in the 
contention that plaintiffs, as bailors of the 
loaned truck, had no cause of action directly 
against the insurance company since the 
policy was not issued to them. Martin 
was a bailee who had contracted for insur- 
ance on the bailed goods and under the 
general rule where the bailee has taken out 
such insurance, the bailor may maintain 
an action directly against the insurer even 
though not named in the policy. Judg- 
ment for plaintiffs was affirmed.—Richar.z 
et al., d. b. a. Richartz-Beilfuls Implement 
Company v. Martin, General Casualty 
Company of Wisconsin, Appellant. Wiscon- 
sin Supreme Court. Filed February 17, 
1948. 28 CCH Avutomostre Cases 1142, 

Slocumb & Bundy, Menomonie, Wisconsin, for 
Plaintiffs, Respondents. 


Clarence E. Smith, Menomonie, Wisconsin, for 
Defendant, Respondent. 


E. B. Bundy, Eau Claire, Wisconsin, for Ap- 
pellant. . 


BRIDGE WASHOUT 


(WISCONSIN) 


e Host’s liability 
Assumption of risk 


Plaintiff, together with his host and 
two other men, started for Lake Superior 
on a fishing trip. They stopped overnight 
at a cabin, where about four o’clock in 
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the morning they were awakened by a 
washing noise and found the floors covered 
with eighteen inches of water. The whole 
surrounding area was flooded. As _ they 
proceeded on their way, they discussed the 
advisability of turning back, as they could 
feel the pressure of the water on the car 
as they drove along and could feel the 
car vibrate. They observed trees, stumps, 
pilings, logs, uprooted trees, machinery, 
dead live stock, and debris of all kinds in 
the rushing water. They then decided to 
turn back, having advised another driver 
to turn back, which he did. The leading 
car crossed the bridge, but as the car in 
which plaintiff was riding approached the 
bridge, the concrete slab of the highway 
abutting the bridge was undermined by 
the water and dropped into the water 
against the abutment. The entire bridge 
washed out within seven minutes after 
the car entered the water. This was the 
most serious flood in that section in years. 
The court ruled that plaintiff acquiesced 
in the danger when he continued on the 
journey in the face of all the known facts. 
To say that plaintiff did not know and 
assume the negligent lookout of the driver 
would require us to ignore all the traits of 
normal persons. The driver did exactly 
what every driver would have done under 
the circumstances, which was to observe 
the flood waters at all times, and plaintiff 
knew and acquiesced in it.. Judgment of 
dismissal was affirmed.—Kitnball v. Mathey 
et al. Wisconsin Supreme Court. Filed 
February 17, 1948. 28 CCH AUTOMOBILE 
Cases 1158. 

Lehner & Lehner, Adolph P. Lehner, Howard 


N. Lehner, Oconto Falls, Wisconsin, for Ap- 
pellant. 


Emmet McCarthy, Marinette, Wisconsin, for 
Respondents. 


PRIVATE v. EMPLOYER'S MISSION 


(GEORGIA) 
@ Respondeat superior 





Plaintiff was struck by a jeep owned by 
defendant and operated by one. of his em- 
ployees. Defendant had directed his em- 
ployee to carry a Mr. Yon, and certain 
other employees of defendant, home in 
defendant’s automobile. These instructions 
were written. The employee carried Mr. 
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Yon and the others from the farm to 
Cuthbert, where Mr. Yon left the auto- 
mobile to have dinner. The driver of the 
jeep went elsewhere in and around Cuth- 
bert, and at the time of the accident was 
going to a store to purchase some lard. 
As a part of the res gestae of the accident, 
the driver stated that he was afterwards 
going to pick up Mr. Yon and about 
thirty minutes later Yon came from the 
direction in which the jeep was traveling. 
Affirming the judgment for plaintiff, the 
court held that. the evidence justified the 
finding that defendant’s employee was act- 
ing within the scope of his employment.— 
Lee v. Queen. Georgia Court of Appeals. 
January 28, 1948. 28 CCH AUTOMOBILE 
CasEs 1124. 

Joe M. Ray, Cuthbert, Georgia, S. P. Cain, 
Cairo, Georgia, for Appellant. 


Jesse G. Bowles, Cuthbert, Georgia, Farkes 
& Burtz, Albany, Georgia, for Appellee. 


INFLAMMATORY REMARK 
OF COUNSEL 


(GEORGIA) 
® Mistrial 


In an action by plaintiff to recover from 
defendant bus company and its insurance 
carrier for damages to his truck, defend- 
ants filed a counter claim for recovery of 
damages to the bus. The jury returned a 
verdict for plaintiff, and subsequently de- 
fendants’ motion for a new trial was over- 
ruled. As one of the grounds of the motion 
for new trial, defendants contended that 
improper and inflammatory remarks were 
made by plaintiff's counsel in his opening 
statement to the jury wherein he said that 
the only way it could stop those big busses 
from pushing the little trucks of Jones 
County farmers off the road was to make 
them pay. Counsel was rebuked and the 
jury cautioned to disregard the statement. 
The reviewing court upheld defendants. 
There was no evidence from which any 
deduction could have been made that busses 
had previously pushed little trucks of Jones 
County farmers off the road. The facts 
were closely contested, and a mere rebuke 
of counsel and the caution of the jury 
was not a sufficient correction of the in- 
jury done. Judgment for plaintiff was re- 
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versed.—Southern 
Brown. Georgia 
January 27, 1948. 
Cases 1130. 
Martin, Martin & Snow, Millard Jackson, 
George Grant, Macon, Georgia, for Appellants. 


Carlton Mobley, Macon, Georgia, J. B. Jack- 
son, Gray, Georgia, for Appellee. 


States, Inc., et al. v. 
Court of Appeals. 
28 CCH AUTOMOBILE 


JUROR RELATED TO DEFENDANT 


(SOUTH CAROLINA) 


e Failure to disclose 
New trial 





Plaintiff was injured as a result of a 
collision between a motorcycle which he 
was riding and an automobile driven by 
defendant. Trial resulted in a verdict for 
defendant, which was later set aside and 
a new trial granted, from which order 
defendant appealed. When the case was 
called for trial the court inquired if any of 
the jurors were related to either of the 
parties. The juror Gossett remained silent, 
and his name was among the twenty drawn 
from the jury box. Plaintiff's counsel used 
one of his peremptory challenges in striking 
Gossett’s name. Gossett was called as the 
last witness for the defense. He testified 
that he operated a store which was located 
on the highway about 500 feet from the 
scene of the accident and that plaintiff 
was traveling at a rapid rate of speed when 
the motorcycle passed his store. He admit- 
examination that he was a 
fourth or fifth cousin of the defendant, but 
stated that he did not this fact 
when inquiry was made by the court be- 
cause he thought that it too far off 
to “amount to much.” The court repri- 
manded him, directed that his name be 


ted on cross 


disclose 


was 


withdrawn from the jury panel, adjudged 


him in contempt and ordered that he be 
confined in the county jail for one hour. 
Defendant argued that plaintiff waived 
his right to a new trial by his failure to 
move for a mistrial at the time Gossett, 
on cross examination as a witness, made 
known his relationship to defendant. The 
trial judge was of the opinion that. this 
rule should not apply in this instance, ruling 
that plaintiff was prejudiced by Gossett’s 
action, and further stating: “I listened with 
attentive interest to this case, and I am 


convinced that plaintiff did not receive a 
fair trial; that the ends of justice wouid 
be subserved by granting plaintiff’s motion.” 
The reviewing court pointed out that the 
trial judge erred in holding that it was not 
incumbent upon plaintiff’s counsel to move 
for a mistrial if they felt that their clients 
rights were prejudiced by the conduct of 
Gossett. If the motion for a, new trial 
had been granted solely on this ground, it 
would have been based on an error of law 
and subject to review. However, the trial 
judge indicated that he was weighing the 
evidence and passing on the general conduct 
of the trial when he expressed his dis- 
satisfaction with the verdict. The appeal 
from the order was dismissed.—Sellars, etc. 
v. Collins. South Carolina Supreme Court. 
Filed February 2, 1948. 28 CCH Avutomo- 
BILE CAsEs 1131. 

Whiteside & Taylor, Spartanburg, South Caro- 
lina, for Appellant. 


Lyles & Lyles, Spartanburg, South Carolina, 
for Respondent. 


UNEMANCIPATED MINOR 
SUES PARENT 


(DISTRICT OF COLUMBIA) 
e Effect of public liability insurance 


A thirteen-year-old boy was injured when 
the automobile, operated by his mother, 
in which he was riding collided with another 
The boy brought an action against 
his mother, joining the other driver as a de- 
fendant, and maintained that his injury 
caused by the negligence of either 
his mother or the other driver, or by the 
negligence of both. Plaintiff asserted that 
the suit could not disturb family harmony 
or diminish parental authority because his 
mother’s liability insurance would prevent 
from suffering financial should 
a judgment be entered against her. Holding 
that the mother’s motion to dismiss the 
complaint should have been granted, the 
court stated that the existence of liability 
insurance ought not to create a cause of 
action where none existed otherwise. To 
permit such a suit would tend to encourage 
collusive fraud between the child and parent 
in order to recover against the insurer. 
Judgment of the lower court was re- 
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versed and the cause remanded.—Villaret 
vy. Villaret, etc. United States Court of 
Appeals, District of Columbia. June 14, 
1948. 29 CCH AvutTomosite Cases 742. 


Willtam E. Stewart, Jr., Richard W. Galiher, 
for Appellant. 


John D. Sadler, Thomas F. Burke, for Ap- 
pellee. 


SUBROGATION 
UNDER TORT CLAIMS ACT 


(OHIO) 
e “Claimant” construed 





A collision insurer brought a subrogation 
action under the Federal Tort Claims Act, 
alleging that an automobile owned by its 
insured was struck by an Army truck 
operated by a soldier while acting in the 
line of duty. The United States moved 
to dismiss on the grounds that the Tort 
Claims Act does not authorize the main- 
tenance of suits upon derivative claims and 
that the anti-assignment statute forbids 
plaintiff’s action. The trial court sustained 
the motion and dismissed the suit. The 
reviewing court reversed, declaring that the 
act does not limit the meaning of the word 
“claimant” to one who has sustained damage 
to his property. If Congress had intended 
to exclude subrogees from the benefits of 
the act, it could readily have included them 
in the list of the twelve specified exemp- 
tions. The court further ruled that the 
anti-assignment act had no application.— 
Old Colony Insurance Company v. United 
States of America. United States Circuit 
Court of Appeals, Sixth Circuit. June 2, 
1948. 29 CCH AvutTomosiLe CAsEs 689. 


“CONTROL OF AUTOMOBILE” 


(CALIFORNIA) 


@ Indemnity insurance 
Exclusion clause 





While a truck was in the insureds’ pos- 
session for the purpose of having a trailer 
hitch installed, a fire occurred which 
damaged the truck in the amount of $2,400. 
The indemnity policy contained a clause 
excluding liability imposed on the insured 
“arising out of any one occurrence by rea- 
son of the ownership, maintenance or con- 


trol of any automobile” where the claim for 
damages was less than $5,000. Plaintiffs 
notified defendant of the action brought 
against them and demanded that it conduct 
the defense of the suit. Defendant denied 
liability. Did plaintiffs have “control” of 
the vehicle at the time it was damaged 
by fire? Plaintiffs had complete possession 
of and power and authority to manage the 
truck during the time they were working 
on it. It followed that they had control 
of the vehicle. As the claim for damages 
was less than $5,000, defendant was relieved 
from liability. Judgment for the insurer 
was affirmed.—John G. Speirs & Company 
et al. v. Underwriters at Lloyd’s London. 
California District Court of Appeal, Fourth 
District. March 26, 1948. 29 CCH AutTo- 
MOBILE CASES 687. 
Waldo R. Bergman, for Appellants. 
Calvin H. Conron, Jr., for Respondent. 


CHILD FALLS FROM ICE TRUCK 


(WISCONSIN) 
e Attractive nuisance 





Is an ordinary ice truck, being used in 
the regular course of defendant’s business, 
an inherently dangerous instrumentality? 
Returning to the truck after making a de- 
livery, the driver ordered the seven-year-old 
decedent and his three brothers, who were 
seated on the running board, to get off 
the truck and saw them take a few steps 
away. Unknown to the driver, the chil- 
dren returned to the running board; 
while the truck was in motion, the decedent 
fell therefrom and was killed instantly. The 
court held that the ice truck could not be 
classified as an attractive nuisance and that 
the truck driver owed only the duty to 
exercise ordinary care toward plaintiffs’ 
child. Therefore, the trial court erred in 
failing to sustain defendants’ demurrer to 
the complaint.—Coffey et al. v. Oscar 
Mayer & Company et al. Wisconsin 
Supreme Court. Filed May 11, 1948. 29 
CCH AvutTomosiLe CAsEs 677. 

Maloney & Wheeler, Madison, Wisconsin, for 
Respondents. 


Wilkie, Toebaas, Hart, Kraege & Jackman, 
Madison, Wisconsin, for Appellants. 
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CAR PARKED NEAR UNDERPASS 


(MINNESOTA) 


e@ Rear-end collision 
Guest injured 
Assumption of risk 





Defendants Timmers parked their car near 
an entrance to an underpass in order to 
assist a disabled vehicle in front of them. 
Plaintiff, a guest passenger in the rear seat, 
remained in the car and was injured when 
an automobile driven by defendant Hanson 
ran into the rear of the Timmers’ car. It 
could not be held as a matter of law that 
plaintiff had placed herself in a position to 
encounter a known hazard by remaining 
in the rear seat of the car after it had 
been parked near the underpass. It might 
be fairly assumed that after she heard 
a police officer give Mr. Timmers per- 
mission to park there that she might con- 
sider her position safe, particularly if 
Timmers complied with the officer’s in- 
struction to be careful or cautious. More- 
over, there was nothing to indicate that 
she was aware that Timmers had defective 
rear lights on his automobile. The judg- 
ment against the host was ordered rein- 
stated.—Grabow v. Hanson et al., Timmers 
et al., Respondents. Minnesota Supreme 
Court. Filed May 14, 1948. 29 CCH 
AUTOMOBILE CASES 636. 

Carlyle Knudtson, E. C. Mogren, 205 New 


York Building, St. Paul, Minnesota, for Ap- 
pellant. 


Snyder, Gale, Hoke, Richards & Janes, 1430 
Rand Tower, Minneapolis, Minnesota, for Re- 
spondents. 


REAL PARTY IN INTEREST 


(IOWA) 


@ Federal Tort Claims Act 
Wrongful death action 





An administratrix sued under the Federal 
Tort Claims Act to recover for the death 
of her husband and damage to his car 
which were caused when his vehicle was 
struck by a car operated by a rural mail 
carrier while engaged within the scope of 
his employment. The court found no merit 
in the contention of the United States 
that the administratrix could not maintain 
the action for the reason that she was not 
the real party in interest because of the 


relation of the compensation insurer and 
the collision insurer to the recovery 
claimed. The deceased was a resident of 
the State of Wisconsin, and a claim for 
workmen’s compensation had been allowed. 
The Wisconsin Supreme Court has defi- 
nitely held that the provisions in the 
Wisconsin Workmen’s Compensation Act, 
giving the employer or his insurer rights 
in the recovery from a third person, have 
no extra-territorial effect, and they do not 
apply to actions brought by the personal 
representatives of the employee under the 
wrongful death statutes of another state. 
Moreover, since the claim for property 
damage and wrongful death constituted 
but one cause of action, and since the 
collision insurance carrier was only a 
partial subrogee, the insured could maintain 
an action under the Federal Tort Claims 
Act for the entire claim as the real party 
in interest under Rule 17 c. Judgment was 
entered for plaintiff—Van Wie, Admx. v. 
United States of America. United States 
District Court, Northern District of Iowa, 
Eastern Division. April 3, 1948. 29 CCH 
AUTOMOBILE CASEs 649. 

Lee W. Elwood, Frank D. Elwood, Cresco, 
Iowa, for Plaintiff. 


T. E. Diamond, United States Attorney, 
Franklin E. Gill, Assistant United States At- 
torney, for Defendant. , 


FIRE IN WHEAT STUBBLE 


(KANSAS) 


e Truck owner’s liability 
Res ipsa loquitur 





Defendant had been employed as an in- 
dependent contractor by plaintiffs to haul 
their wheat in defendant’s truck away from 
the combine-harvester-thresher and off the 
land. The petition alleged that a fire started 
in the wheat stubble and burned off sixty 
acres of uncut wheat, and that the fire 
started at a point on the land over which 
defendant’s truck had passed, immediately 
after the truck had gone over the point. 
Plaintiffs stated that defendant owed 
a duty to maintain the truck in a condition 
which made it safe to drive through wheat 
stubble. Was the petition sufficient to 
warrant application of the res ipsa loqutur 
doctrine? The court held that it was not. 
Instead of alleging that the truck started 
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the fire, the petition at best alleged facts 
which raised only a presumption that the 
truck caused the damage. On the mere 
presumption of the initial cause of the fire 
the further inference was sought to be 
drawn that the truck was defective or 
improperly operated. Such an inference 
could not be drawn from a mere presump- 
tion. The order sustaining the demurrer 
was affirmed.—Emigh et al. v. Andrews. 
Kansas Supreme Court. Filed April 10, 
1948. 29 CCH AutTomosiLe Cases 408. 

Harry K. Allen, L. M. Ascough, Topeka, 


Kansas, Ray C. Sloan, Hoxie, Kansas, for Ap- 
pellants. 


Phil H. Lewis, T. M. Lillard, O. B. Eidson, 
James W. Porter, Topeka, Kansas, for Appellee. 


LIGHT STANDARD 
KNOCKED DOWN BY TRUCK 


(MISSOURI) 


© Pedestrian injured 
Abutting owner’s liability 





A fifty-four-year-old pedestrian was 
walking along a heavily traveled sidewalk 
in front of defendant dry goods company’s 
store when she was struck by a light 
standard which was knocked down by de- 
fendant transfer company’s backing truck. 
The standard had been cracked at or near 
its base through approximately fifty-six per- 
cent of its circumference for some time. 
Judgment was rendered against the abutting 
owner for causal negligence in maintaining 
the standard in a fragile, cracked condition, 
since there was no evidence that the city 
had accepted the standards and was ex- 
ercising exclusive control over them. “In 
the situation the backing of the truck into 
the standard was not such an _ extra- 
ordinary occurrence as to be held, as a 
matter of law, to interrupt the causal con- 
nection of the store’s negligence.” Judg- 
ment for plaintiff was affirmed on condition 
of remittitur—Berry v. Emery, Bird, 


Thayer Dry Goods Company et al. Mis- 
souri Supreme Court, Division One. Filed 
April 12, 1948. 29 CCH AutomosiLe CASES 
415. 

Mosman, Rogers, Bell & Field, Ruth Austin 
Hall, Bryant Building, Clyde J. Linde, Fidelity 
Building, Seth S. Lacy, Commerce Building, 
Lathrop, Crane, Sawyer, Woodson & Righter, 


Fidelity Building, Kansas City, Missouri, for 
Appellants. 


Alfred H. Osborne, Popham, Thompson, Pop- 
ham, Mandell & Trusty, Fidelity Building, 
Kansas City, Missouri, for Respondent. 


CAR DAMAGED BY FIRE 


(LOUISIANA) 
e@ Welding shop owner’s liability 


While defendants’ employee was welding 
a cross brace on plaintiff's automobile, the 
electrode on the welding torch came in 
contact with the gas tank. A hole was 
knocked in the tank, and the car caught 
fire. Defendants denied that plaintiff left 
the automobile at defendants’ place of 
business for repair for a _ consideration, 
alleging, on the contrary, that plaintiff was 
a friend of one of defendants’ employees, 
who was doing the welding for plain- 
tiff without consideration away from defend- 
ants’ premises and at a time when the employee 
was on his noon hour. Concluding that 
the work was being done on defendants’ 
premises and that it was not a gratuitous 
contract, the court allowed recovery in the 
amount of the repair bill. There was no 
merit in the contention that plaintiff had 
no cause of action because his insurance 
company had settled with him for the 
loss—Wood v. Becker Welding Shop et al. 
Louisiana Court of Appeal, First Circuit. 
April 21, 1948. 29 CCH AUTOMOBILE CASES 
655. 

Ponder & Ponder, Amite, Louisiana, for Ap- 
pellants. 


S. S. Reid, Amite, Louisiana, Reid & Reid, 
Hammond, Louisiana, for Appellee. 
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Mail Order Companies Organize 


Announcement has been made that insurance companies doing business 
through the mails, including those targets of the Post Office Department, the 
Accident and Health Companies, have organized into a group, The Association of 
Insurance Advertisers. Wendel Berge, former anti-trust assistant Attorney Gen- 
eral, Department of Justice, has been named counsel, and E. J. Becker, president 
of Mutual Hospitalization of Wilmington, Delaware, was elected president. 
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Fire Insurance 
Cancellation of Policies—Failure to 
notify mortgagees (Ark.) 604 
Construction of Policies — Growing 
crops destroyed—“Grain” and “feed” 
defined (Ohio) 605 
Indemnity Policy—Hotel fire—Theft 
of property—“One occurrence” con- 


strued (Ill.) 606 


Page 
Morigagee’s Policy—Mortgage interest 
—Assignee’s rights (Tex.) te oe ae 
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Standard Policy Form—Variance with 
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‘No action clause”—Explosion (Tex.) 606 
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MORTGAGEE OBTAINS POLICY 
ON MORTGAGE INTEREST 


(TEXAS) 


e Fire insurance 
Assignee’s rights 





The mortgagee obtained a fire insurance 
policy on property owned by plaintiff cover- 
ing his mortgage interest in the property. 
When the property was damaged by fire, 
plaintiff repaired the damage, and the mort- 
gagee assigned his interest in the policy to 
plaintiff. The insurer denied liability to 
plaintiff. On appeal from a judgment for 
the insurer, the court stated the control- 
ling question to be whether or not the 
assignee of the mortgagee could recover 
against the insurer, although the mortgage 
security remained ample for the debt then 
existing after the fire. Reversing the judg- 
ment for the insurer, the court held that 
the right of the mortgagee to recover is 
not dependent upon the sufficiency or in- 
sufficiency of the mortgage security. Since 
the insurance company had not been a 
party to the assignment between plaintiff 


and the mortgagee, it was immaterial to it 
that no consideration passed between the 
two makers of the assignment.—Kost v. 
Resolute Underwriters of Rhode Island 
Insurance Company. Texas Court of Civ'l 
Appeals, First District, Galveston. April 
29, 1948. Rehearing denied, June 10, 1948. 
6 CCH Fire ANp CASuALTy CASEs 682. 

Merrill & Scott, Houston, Texas, for Appel- 
lant. 


David Bland, Austin Y. Bryan, Houston, 
Texas, for Appellee. 


FAILURE TO NOTIFY 
MORTGAGEES OF CANCELLATION 


(ARKANSAS) 
e Fire insurance 


Plaintiffs sold personal property, taking 
twelve promissory notes of the vendees. 
In order to secure the notes the vendees 
executed and delivered to plaintiffs a chattel 
mortgage on the property together with 
three fire insurance policies bearing a “loss 
payable” clause in favor of plaintiffs. The 
property was later destroyed by fire. The 
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sole defense was that two of the policies 
had been canceled prior to the fire. Each 
of these policies was payable to plaintiffs 
as their interest might appear, and con- 
tained provisions to the effect that where 
a policy was made payable to a mortgagee, 
cancellation might be effected by “giving 
to such mortgagee a ten days’ written 
notice.” Since plaintiffs were mortgagees, 
a fact of which defendants had actual as 
well as record notice, and since no notice 
of cancellation was given to them, the 
policies were in effect as to them at the 
time of the fire. Judgment for plaintiffs 
was affirmed.—Mechanics & Traders Insur- 
ance Company v. Gramling. Arkansas Su- 
preme Court. May 24, 1948. 6 CCH Fire 
AND CASUALTY CASEs 681. 


MeMillen & Teague, for Appellant. 


Barrett, Wheatley & Smith, Phil Herget, 
Kirsch & Cathey, for Appellee. 


GROWING WHEAT, RYE, 
AND ALFALFA DESTROYED 


(OHIO) 


e Fire insurance 
“Grain,” and “feed” defined 


Plaintiff sought recovery for loss by fire 
of wheat, rye, straw, clover and alfalfa 
under a policy insuring “hay, grain and 
feed” against loss by fire, lightning and 
storm. The court held that the term 
“rain” covered the kernels of wheat and 
rye growing in the field, mature and ready 
for harvesting, and the plants, whether 
standing or gathered. The loss was the 
market value of the standing grain, in- 
cluding the kernels and stalks, to be ascer- 
tained by computing the market value of 
the kernels and stalks as harvested, less 
the cost of harvesting. The stalks of 
grain, after the kernels were removed, con- 
stituted straw, which was part of the 
value of the standing grain and did not 
come within the policy description of “feed” 
as separate and apart from “grain.” Alfalfa, 
not in seed, growing on the same field with 
the wheat and rye, did not come within 
the term “feed.” Insofar as the verdict 
included any amount for the loss of the 
growing alfalfa, it was contrary to law, 
and for the further error in submitting to 
the jury the question of the value of the 
straw under the classification of “feed,” 
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the judgment for plaintiff was reversed and 
the cause remanded for a _ new trial.— 
Diemer v. The Putnam Courtty Farmers 
Mutual Insurance Company. Ohio Court 
of Appeals. June 5, 1947. 6 CCH Fire 
AND CASUALTY CASEs 669. 


CASUAL CONVERSATION 
OF AGENT 


(MICHIGAN) 


® Fire insurance 
Sole and unconditional ownership 


A fire loss occurred on property which 
plaintiff had purchased from defendants 
Moores under a land contract requiring the 
purchaser to maintain fire and windstorm 
insurance on the premises. Some’ months 
prior to the sale defendant insurance com- 
pany issued to the Moores a fire policy 
which provided that the policy would be 
void, unless otherwise provided by agree- 
ment in writing, if the interest of the 
insured was other than unconditional and 
sole ownership when the loss occurred. 
The land contract transaction was handled 
by Frank Vahue, who was associated with 
defendant’s agent, Beckwith. The latter 
received a part of the real estate commis- 
sion and acted as a witness on the pre- 
liminary agreement to sell. Moore testified 
that he told Vahue that he wished the 
policy continued in the amount of $1200 
to protect himself and plaintiff and that 
Vahue told him he would speak to Beck- 
with about changing the policy in order 
to “protect all the parties against loss by 
fire.” According to plaintiff when she 
asked Beckwith about the insurance, he 
replied that she need not worry about it 
because she was protected as well as the 
Moores. Plaintiff based her right to recover 
upon the theory that her conversation with 
Beckwith resulted in a liability on the part 
of Beckwith’s principal, and second, that 
defendant insurance company’s settlement 
with the Moores constituted a waiver of 
its defenses against plaintiff's claim. Beck- 
with was merely a soliciting agent and had 
no authority to make or alter policies issued 
by his principal. His statement was, at 
best, a layman’s interpretation of the legal 
effect of the insurance contract. The decree 
ordering reformation was vacated and 
plaintiff's complaint dismissed.—Cornell v. 
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Michigan Bankers and Merchants Mutual 
Fire Insurance Company, Beckwith, Defend- 
ant, Cross-Appellee, et al., Defendants. 
Michigan Supreme Court. Filed May 18, 
1948. 6 CCH Fire anp Casua tty CASEs 672. 

Leo W. Hoffman, Allegan, Michigan, for 
Plaintiff. 


J. Donald Murphy, William J. Branstrom, Old 
State Bank Building, Fremont, Michigan, for 
Defendant. 


HOTEL FIRE 
PROXIMATE CAUSE OF THEFT 


(ILLINOIS) 


e@ Indemnity policy 
“One occurrence” construed 





The insurers brought a declaratory judg- 
ment action to determine their liability 
under indemnity coverage issued to defend- 
ant hotel covering damage to or loss of 
property of a guest or invitee. The policy 
limited liability to $10,000 for any one 
occurrence or catastrophe. Following a 
fire, claims aggregating more than $100,000 
were made upon the hotel, which argued 
that the losses from theft, as distinguished 
from the losses from fire, smoke and water 
damage, constituted a separate occurrence. 
The insurers contended that all losses sus- 
tained by the guests constituted but one 
occurrence. The court was of the opinion 
that the hotel confused the time when the 
thefts were committed with that of their 
discovery, and that the theft losses oc- 
curred during the seventeen-hour period 
when the employees and guests were ex- 
cluded from the premises. During this 
time the property of the guests, through 
no fault of the hotel, remained unprotected, 
and the losses from theft occurred con- 
currently with those resulting from fire, 
smoke and water, and were attributable to 
the fire as the predominant cause. It 
follows that such losses were the result 
of one occurrence. Judgment of the lower 
court was reversed.—Denham v. La Salle 
Madison Hotel Company. United States 
Circuit Court of Appeals, Seventh Circuit. 
June 7, 1948. 6 CCH Fire And CASUALTY 
CAsEs 673. 

John L. Davison, David J. Kadyk, 135 South 


LaSalle Street, Chicago, Illinois, for Plaintiff, 
Appellant. 


Fred W. Potter, Jr., 208 South LaSalle Street, 
Chicago, Illinois, for Defendant, Appellee. 


STANDARD FIRE POLICY FORM 
AT VARIANCE WITH STATUTE 


(TEXAS) 
@ Rules of construction 


Plaintiff lost certain drilling equipment 
and machinery which sank into a crater 
when the earth caved in. The Texas Su- 
preme Court held that since a cave-in was 
not enumerated in the endorsement 
attached to the transportation policy as 
one of the specific risks covered by it, the 
loss was not a casualty falling within the 
coverage provided. Subsequently, it denied 
a motion for rehearing. In a dissenting 
opinion on motion for rehearing, two of 
the justices pointed out that the standard 
form of fire insurance policy issued in the 
State of Texas does not conform with 
statutory requirements, and that this was 
a striking instance showing the necessity 
of not relaxing the rule of construing a 
policy liberally in favor of the insured and 
strictly against the insurer when it is am- 
biguous or has a doubtful meaning. Article 
4929 of Vernon’s Annotated Civil Statutes 
provides that a fire policy, in case of a 
total loss by fire of property insured, shall 
be considered to be a liquidated demand 
against the company for the full amount 
of the policy. However, the standard form 
provides: “Liability hereunder shall not 
exceed the actual cash value of the property 
at the time of loss, ascertained with proper 
deduction for depreciation; nor shall it 
exceed the amount it would cost to repair 
or replace the property. .’—National 
Surety Marine Insurance Corporation v. 
Failing. Texas Supreme Court. May 19, 
1948. 6 CCH Frre ann CASUALTY CASEs 668 


DWELLING DESTROYED 
BY EXPLOSION 





(TEXAS) 


® Public liability insurance 
“No action” clause 
Venue 


Plaintiffs’ home and contents were de- 
stroyed as the result of an explosion, al- 
legedly caused by the negligence of the 
resident defendant and his agents in install- 
ing a gas unit. Suit was brought against 
defendant insurance company because of 
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the resident defendant’s liability policy. By venue under exception 4 of Article 1995, it 
the terms of this policy, the insurer guar- is not incumbent upon plaintiff to prove 
anteed the payment of all damages which a cause of action against the nonresident 
might proximately result from any act of defendant in order to sustain the venue. 
negligence from engaging in any of the Plaintiff establishes his right to maintain 
activities of the business of the insured, gen- venue where laid by alleging a joint cause 
1ent erally in the amount of $5000 property dam- of action against the two defendants, or 
ater age for any one accident. Defendant insurer a cause of action against the resident de- 
Su- contended that it could not be sued in Den- fendant so intimately connected with the 
was ton County because it was neither a proper cause of action alleged against the non- 
1ent nor necessary party; that the policy was resident defendant that the two may be 
; issued for the benefit of the resident defendant joined under the rule intended to avoid a 
the only; and that the policy contained a clause multiplicity of suits—Lloyds’ Casualty In- 
the which provided that no suit could be filed surer v. Goin et al. Texas Court of Civil 
nied against it until final judgment was ob- Appeals, Second Supreme Judicial District. 
ting tained against the insured. Affirming the May 21, 1948. 6 CCH Fire Anp CASUALTY 
> of judgment of the trial court overruling the CASEs 666. 
dard plea of privilege, the court held that when Chaney & Davenport, Dallas, Texas, for Ap- 
the the nonresident defendant files a plea of  pellant. 
with privilege to be sued in the county of his John L, Sullivan, R. B. 
was residence and the plaintiff seeks to sustain Texas, for Appellees. 
ssity ‘ 
ig a 
and ae 
am- 
‘ticle 
tutes 
of : Electricity—A Fire Hazard 
— i A large percentage of the fires occurring in private homes in Knoxville, 
nn lennessee are of electrical origin according to the fire prevention bureau. / The 
forms city electrical inspector who is engaged in making a “spot check” has found 
aus that the major causes are faulty wiring and overloading of circuits. It appears 
perty that people are installing a lot of new electrical equipment without checking 
roper the wiring in their homes. Inspector Burnette declared, “Of 12 homes inspected 
I it ina single day, only one had completely safe wiring and more than half the 
epair remainder were nothing but fire traps.” 
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Government Denies Negligence 


In its reply to the tremendous number of suits brought against it as a 
result of the Texas City disaster, the redress currently being sought now 
approaching $200,000,000, the Government denied negligence. It named two 
steamship companies, a railroad and several others, including Texas City itself, 
as the parties that, rather, should be charged with negligence. It furthermore 
denied the applicability of the Federal Tort Claims Act for the reason that the 

‘e de- complained-of acts were matters of discretion. 
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IN THE CURRENT PARADE OF or WI ATM 


Page 
Aviation Exclusion Clause—Disap- 


pearance of plane—Cause of death 
(D. C.) 608 


Change of Beneficiary 
Consideration for marriage (Ga.) 
Noncompliance with policy (Colo.).. 


Death Benefits—‘Family’ member 
construed (IIl.) 


Double Indemnity 


Automobile accident—Shock v. heart 
trouble (Mo.) 


Hotel suite fire—‘Building,’ “de- 
struction” contrued (Ky.) 


Misrepresentations in Application— 
Materiality (N. Y.) oes 


609 


Page 
National Service Life Insurance 
Eligibility of beneficiary—Adoptive 
sister (Pa.) . eo irea datic ce men 
Proceeds of Policy 
Deduction of premium—“Current 
policy year’ construed (Ohio)... 611 
Executor’s equitable lien (Ill.) 612 
Reformation of Policy—Endowment— 
Number of payments (Kan.).. oes 


Total and Permanent Disability— 
Heart trouble—Farm manager (La.) 612 


War Exclusion Clause 
Home front—Administrative duties 
(3. 6) 
Ferrying troops home (S. C.) 
Ship sunk—Cause of death (Va.).. 610 
War plant explosion (Ohio)........ 609 
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PLANE DISAPPEARS 
ON BOMBING MISSION 


(DISTRICT OF COLUMBIA) 


e Aviation exclusion 
Cause of death 


The insured’s policy limited recovery to 
premiums paid if death was “due to oper- 
ating or riding in any kind of aircraft.” 
The insured was the pilot of an Army 
bomber which failed to return from a mis- 


sion over Germany. The court agreed with 
the trial court that circumstances pointed 
strongly to death as a result of enemy 
gunfire, or by flames from a burning plane, 
or by the plane crashing upon the land 
or falling into the sea. But it disagreed 
with the trial coyrt that death so caused 
was “due to operating or riding in any 
kind of aircraft.” If the insured’s death 
resulted directly or indirectly from gunfire, 
it resulted from a risk of war that the 
policy did not exclude and not from a risk 
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of aviation that the policy did exclude. 
Judgment for the insurer was reversed.— 
Boye et al. v. United Service Life Insurance 
Company. United States Court of Appeals, 
District of Columbia. June 14, 1948. 13 
CCH Lire Cases 231. 


Justin L. Edgerton, for Appellants. 
Neil Burkinshaw, Denis Collins, for Appellee. 


SOLDIER KILLED IN PLANE CRASH 


(SOUTH CAROLINA) 


e War and aviation exclusions 
Home front, administrative duties 


The insured’s policy provided that plain- 
tiff would not be entitled to double indem- 
nity if the death of the insured resulted 
from war or any act incident thereto, or 
if the death resulted because of his partici- 
pation as a passenger or otherwise in avia- 
tion or aeronautics. The insured was in 
the aviation administration branch of the 
Army, and on the occasion in question, 
in pursuance of his duties, was making a 
flight in an airplane from Athens, Georgia, 
to Tampa, Florida. Directing a verdict 
for the insurer the court concluded that 
the insured was participating as a passenger 
in aviation and that his death resulted 
from war or some act incident thereto. 
“I don’t think we should confine that to 
the battlefield or to actual combat. 

A soldier who performs his war duties on 
the home front is participating in the war 
just as a soldier on the battlefield.”—Clarke 
v. New York Life Insurance Company. 
South Carolina Court of Common Pleas, 
Sumter County. 13 CCH Lire CAsEs 239. 


EXPLOSION IN WAR PLANT 


(OHIO) 


e War exclusion 
Manufacture of target bombs 





The insured met his death as a result 
of an explosion in a plant manufacturing 
high explosive target bombs for the use 
of the government. Under his insurance 
policy, double indemnity was not payable 
if death resulted from war or any act 
incident thereto. The court declared that 
the exemption was not confined to those 
in military service nor to the locale or 
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vicinity of battle. The insured was directly 
engaged in the preparation of high ex- 
plosives for exclusive use in the prosecution 
of the war. But for the war he would 
not have been so engaged. Consequently, 
he was engaged in an act incident to war. 
Judgment was entered for the insurer.— 
Smith v. New York Life Insurance Com- 
pany. Ohio Court of Common Pleas, 
Franklin County. February 6, 1948. 13 
CCH Lire Cases 232. 





ATTEMPT TO SUBSTITUTE 
BENEFICIARY 


(COLORADO) 


@ Noncompliance with policy provisions 
Physical impossibility 


While the insured was a prisoner of the 
Japanese, he wrote his mother two post 
cards requesting that she notify the in- 
surance company to change his policy from 
temporary to permanent and to substitute 
herself as beneficiary in place of his wife. 
The insurance company answered the in- 
sured’s mother, stating the policy provi- 
sions with reference to written request and 
endorsement and that because of failure 
to comply therewith the change could not 
be made. Prisoners were permitted to 
correspond only with members of their 
families and business communications were 
forbidden. During the time he was attempt- 
ing to make the change, the insured had 
no access to the policy. Compliance with 
the policy provisions was a physical im- 
possibility. Judgment for the 
was reversed and the cause remanded 
with directions to enter judgment for 
the insured’s mother.—Finnerty v. Cook. 
Colorado Supreme Court. June 7, 1948. 
13 CCH Lire Cases 215. 


Henry McAllister, for Plaintiff in Error. 
Louis G. Isaacson, for Defendant in Error. 


widow 


HEART CONDITION 
MISREPRESENTED 


(NEW YORK) 
® Materiality 
Defendant insurance company refused to 


pay the proceeds of an insurance policy 
to the beneficiary on the ground that untrue 





PAGE 609 












Oe RT eR RB 


HONEA VUYCOTOUCE CUAL EAN NATE AHA EAA NUNN NNN 


negative answers to certain questions in 
the application as to condition of heart 
and prior medical consultation and treat- 
ment within five years were material repre- 
sentations upon which it had relied in 
issuing the policy. If an applicant misrepre- 
sents that he has not had prior medical treat- 
ment, he is deemed to have represented that he 
has not had the ailment for which such 
treatment was given or discovered by any 
licensed practitioner as a result of such 
consultation. The materiality of the appli- 
cant’s misrepresentation having been estab- 
lished as a matter of law, the insurer’s 
motion for a directed verdict should have 
been granted.—Tolar v. Metropolitan Life 
Insurance Company. New York Court of 
Appeals. May 21, 1948. 13 CCH Lire 
Cases 194. 

Kenneth S. MacAffer, Thomas F. Christie, for 
Appellant. 

Russell G, Hunt, for Respondent. 


PLANE DISAPPEARS 
ON TROOP FERRYING MISSION 


(SOUTH CAROLINA) 
® War and aviation exclusions 





The insured’s life insurance policy pro- 
vided for double indemnity in case of death 
resulting from accidental means, but limited 
liability to the amount of premiums paid 
if death resulted from an act of war or any 
act incident to war while the insured was 
in the military service of any country en- 
gaged in war, or if death resulted from 
operating or riding in any kind of aircraft, 
whether as a passenger or otherwise. The 
insured, who was a navigator attached to 
a troop carrier command in the Pacific 
Area, left Okinawa bound for Iwo Jima 
on a troop ferrying mission. The plane 
reported by radio from the vicinity of the 
3onin Islands, but was not heard from 
thereafter. No trace was ever found of 
the plane. Although the Japanese had 
formally surrendered a few weeks earlier, 
the surrender did not terminate the war. 
The movement of troops homeward was 
only in its early stages when the insured 
met his death while performing a mission 
in furtherance of that movement, which 
was just as causally related to the war 
as the earlier movement of the troops out- 
ward to battle areas. The insurer’s motion 


for a directed verdict was granted.— 
Thompson, Sr. v. New York Life Insurance 
Company. South Carolina Court of Com- 
mon Pleas, Greenville County. November 
19, 1947. 13 CCH Lire Cases 235. 


SHIP SUNK OFF COAST OF CUBA 


(VIRGINIA) 


® Double indemnity 
War exclusion clause 
Proofs of death 





The insured, master of a steamship, lost 
his life when the ship was sunk a few 
miles off the coast of Cuba. In submitting 
proof of death to defendant, plaintiff stated 
the cause of death as “accidental drowning.” 
She also submitted a communication from 
the Coast Guard which stated that the 
ship had been lost through enemy action. 
The insurer paid the face value of the policy, 
but denied liability under the double indem- 
nity clause on the ground that death re- 
sulted from “war or an act incident thereto.” 
Since plaintiff failed to show that the state- 
ments in the proofs of death were made 
under a misapprehension or in ignorance 
of material facts subsequently ascertained, 
the statements therein constituted prima 
facie evidence of the cause of death. Even 
ignoring the statements in the proofs of 
death, however, the testimony of the 
surviving crew members left no room tor 
doubt that the ship was torpedoed. The 
jury’s verdict for plaintiff was set aside 
and judgment entered for the insurer.— 
Hodges v. New York Life Insurance 
Company. United States District Court, 
Eastern District of Virginia, Norfolk. 
March, 1948. 13 CCH Lire Cases 225. 


FAMILY’? CONSTRUED 





(ILLINOIS) 
® Death benefits 


Under the by-laws of defendant union, the 
family of a member who died while in good 
standing was entitled to a death assessment. 
The deceased’s executor claimed the benefit 
on the ground that there was no family 
at the time of death. The insured, who 
was a native of Syria, left his family and 
came to the United States in 1906 when 
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he was nineteen years of age. He never 
returned to Syria and none of his family 
ever came to the United States. Plaintiff 
tried his case on the theory that even 
though the wife and a child or children 
of the decedent were living at the time 
of his death, nevertheless the decedent did 
not leave any family within the meaning 
of the by-laws. The court was of the 
opinion that the word “family” should 
receive a liberal and not a strict construc- 
tion. Judgment of the lower court for 
defendants was affirmed.—Craig, Exr. v. 
Hegeler Local Union Number 209, Mine, 
Mill and Smelter Workers et al. Illinois 
Appellate Court, Third District. Filed 
May 27, 1948. 13 CCH Lire Cases 204. 


John R. Dean, 208 Daniel Building, Danville, 
Illinois, for Appellant. 


Wayne R. Cook, 615 Temple Building, Henry 
S. Wise, Danville, Illinois, for Appellees. 


DEDUCTION OF PREMIUM 
FROM PROCEEDS 
(OHIO) 

e “Current policy year” construed 


The insured died at ten o’clock in the 
morning on January 3, 1947. The annual 
premium on his life insurance had been 
paid for the policy year beginning January 3, 
1946. The insurance company paid the face 
value of the policy, less the premium for 
the policy year beginning January 3, 1947. 
The policy provided that when the insur- 
ance became payable, there should be 
deducted “any unpaid portion of the 
premium for the then current policy year.” 
The court declared that the policy was 
not in default on the first day of the 
succeeding year. But this was not because 
the premiums paid for the previous year’s 
insurance extended beyond the year for 
which it was paid. An annual premium 
payment is the consideration of one year’s 
coverage for 365 days, not 366 days. 
Judgment for the insurer was affirmed.— 
Schwenger-Klein, Inc. v. Pacific Mutual 
Life Insurance Company. Ohio Court of 
Appeals, Eighth District, Cuyahoga County. 
May 24, 1948. 13 CCH Lure Cases 183. 

Miller, Daus & Schwenger, for Plaintiff, Ap- 
pellant. 


McKeehan, Merrick, Arter & Stewart, for 
Defendant, Appellee. 









LIFE, 


HEALTH 


AND 





AUUDUUUUNEEUUTUEEETLNEEE PULLER LL 


ACCIDENT 





VIVEUEELEAEOTUUNA EEL EU PELE EUAN ENTE UAT EEDA ET AEE TAMAS NAHE 





IS ADOPTIVE SISTER A “SISTER’’? 


(PENNSYLVANIA) 


® National Service Life Insurance 
Unpaid installments 





The insured’s adoptive parents, the desig- 
nated beneficiaries, both died before pay- 
ments under his National Service Life 
Insurance policy were completed, and his 
adoptive sister claimed the remainder. The 
question before the court was whether 
plaintiff qualified as a “sister” of the insured 
under Section 602 (h) (3) of the Act. If 
adoptive sisters are included within the 
term “sister,” she qualified. If not, the 
remaining installments would go untaken 
for want of a qualified claimant. Because 
the language of Congress was not explicitly 
to the contrary, and because the legislative 
history did not indicate a contrary intent, 
the court concluded that the construction 
of the statute should be that of the con- 
temporaneous meaning of the effect of 
adoption, which would entitle plaintiff to 
be considered in every respect as the sister 
of the insured. Judgment of the lower 
court was reversed and the cause remanded 
with directions to enter a verdict for 
pla‘ntiff—Carpenter v. United States of 
America. United States Circuit Court of 
Appeals, Third Circuit. April 8, 1948. 13 
CCH Lire Cases 180. 

Charles Lysle Seif, Max V. Schoonmaker, 
Pittsburgh, Pennsylvania, for Appellant. 


Owen M. Burns, United States Attorney, 
Pittsburgh, Pennsylvania; Thomas E. Walsh, 
Department of Justice, Washington, D. C., for 
Appellee. 


WIFE v. BENEFICIARY 


(GEORGIA) 


® Promise to change beneficiary 
Consideration for marriage 





The insured was unmarried when he pro- 
cured a policy of life insurance in which 
he designated his mother as _ beneficiary. 
Subsequently, as a consideration for mar- 
riage, he agreed to substitute his wife as 
beneficiary, and told her that he had made 
the change, but died without having 
attempted to make the change. Since 
during his lifetime the insured was author- 
ized by the policy terms to change the 
beneficiary, the named beneficiary had no 
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vested interest by a mere expectancy de- 
pendent upon whether or not the insured 
substituted another for her as beneficiary. 
Yet when the insured failed to exercise 
this authority and died without making 
any change, the named beneficiary had a 
vested interest in the proceeds which the 
law would protect. During the life of 
the insured, the wife chose to rely upon 
his promise and neglected to take appro- 
priate action to avoid the injury which she 
suffered. Equity requires diligence. Judg- 
ment for the mother was affirmed.—Loyd 
v. Loyd. Georgia Supreme Court. May 11, 
1948. 13 CCH Lire Cases 166. 


G. S. Peck, Atlanta, Georgia, for Appellant. 


Neely, Marshall & Greene, Edgar A. Neely, 
Jr., Atlanta, Georgia, for Appellee. 


HOTEL SUITE FIRE 


(KENTUCKY) 


® Double indemnity 
“Building,” “destruction” construed 





The insured’s policy provided for double 
indemnity in the event of death “in con- 
sequence of the destruction, by fire, of a 
building while the insured is therein.” The 
insured met his death as the result of 
a fire which originated in a hotel suite 
occupied by him. Reversing a judgment 
for the insurer, the court held that the 
suite, being an integral part of the hotel 
building, was a “building” within the terms 
of the double indemnity clause and that 
“destruction” did not contemplate complete 
annihilation. If it were so interpreted, it 
covered no hazard while the insured was 
within any building of modern steel con- 
struction or any building of brick, stone or 
concrete. “Where the result of the fire is 
such as to require substantial structural 
changes in the damaged premises and to 
render them untenantable for a substantial 
period of time, there has been destruction 
within the meaning of the policy pro- 
visions.” —Roberts v. Commercial Casualty 
Insurance Company. United States Circuit 
Court of Appeals, Sixth Circuit. Filed 
May 17, 1948. 13 CCH Lire Cases 176. 

John L. Davis, Stoll, Townsend, Park, Mohney 
@& Davis, Lexington, Kentucky, for Appellant. 


H. P. Hobson, Thomas S. Dawson, Woodwar, 
Dawson, Hobson & Fulton, Louisville, Kentucky, 
for Appellee. 


EQUITABLE LIEN ON PROCEEDS 


(ILLINOIS) 


® Executor’s premium payments 
Agreement to change beneficiary 


Defendant Blood, executor of the in- 
sured’s estate, paid the premiums on a life 
insurance policy under an agreement with 
the insured that the beneficiary would be 
changed so that the benefits would be 
payable to the estate and that Blood would 
be reimbursed from the policy proceeds. 
The insured died insolvent. When a person, 
not a volunteer, pays the premiums on 
a life policy under an agreement with the 
insured whereby he is to be reimbursed 
from the proceeds of the policy upon the 
death of the insured, the person paying 
such premiums has an equitable lien on 
the proceeds of the policy for the premiums 
so paid. Since the delay in payment of the 
proceeds was occasioned by the absence 
of the executor in the armed forces, he was 
not entitled to recover interest.—Illinois 
Bankers Life Assurance Company v. Blood 
et al. United States District Court, North- 
ern District of Illinois, Eastern Division. 
May 13, 1948. 13 CCH Lire Cases 159. 

Dewey F. Fagerburg, Herldon H. Bowen, 135 


South LaSalle Street, Chicago, Illinois, for 
Plaintiff. 


Dent, Weichelt & Hampton, 111 The Rookery, 
K. J. Owens, 79 West Monroe, Chicago, Lilinois, 
for Defendant. 


FARM MANAGER'S 
HEART TROUBLE 





(LOUISIANA 


® Total and permanent disability 
Restriction of physical work 


After plaintiff suffered a heart attack, 
commonly described as coronary heart 
disease, he was advised to restrict his activi- 
ties to those involving no physical exertion. 
When the policy in question was issued, 
plaintiff was farming through the medium 
of share croppers a large portion of 
a 2300-acre rented plantation. In addition, 
he owned and operated a cotton gin. A few 
years later he purchased a farm of 346 acres 
and commenced cultivation of it. His 
activities required not only his supervision 
of the persons working for him, but much 


Auoeveneonnvnnenevannvereaneuvenennnsvaenvnevnnnesaecuvvigneronnvvcveevvsvgnceseennevvercvennecgeussonvenssuvasngeeenseenesssengenseycenennenvseesuoveeanaceenvesnseceneeovssoevessseousaracecesauecasaenvavengcnvvevonsseenvonenvcnenvvsnnveaceenaeeveteneant 


PAGE 612 


ILJ—JULY, 1948 





Y 
e in- 
a life 
- with 
ld be 
ld be 
would 
ceeds. 
erson, 
ns on 
th the 
yursed 
yn the 
yaying 
on 
miums 
of the 
bsence 
1e Was 
llinois 
Blood 
North- 
vision. 
s 159. 


en, 135 
is, for 


ookery, 
Lhlinois, 


attack, 

heart 
activi- 
certion. 
issued, 
nedium 
ion of 
dition, 
A few 
6 acres 
. He 
‘vision 
t much 


durenyunesveeeeret 
1948 


UUGDENTUOTTLSAAYOUONNAANUONNAAAUNNANANNAEAHA NANTON AA TNATTAT NANA NTE TTAAA ETNA SNNNA NATHAN ENAA AANA ENN NNO NENA UAHA EAU eNENAA TENN NNNE NANG AENANNOU ANAL AUUEENGUATETALUOEGGNOOUENNOOOUUNOGUUUUNOGOUUONNOOOUUSOUOUUNONOOUOONOOEoONNLUanNENNAY 


manual labor. He drove tractors, plowed 
with mules, operated a combine, sacked and 
handled the harvested oats, did considerable 
carpentry work—building and_ repairing 
tenant houses, etc.—and did all the actual 
mechanical work in connection with his 
cotton gin. Affirming a judgment for total 
and permanent disability benefits, the court 
held that the insured could not, by reason 
of his disability, gain employment as and 
perform the services required of a farm 
or plantation manager.—Pearson v. The 
Prudential Insurance Company of America. 
Louisiana Supreme Court. June 1, 1948. 
13 CCH Lire Cases 197. 


SHOCK OR HEART CONDITION? 


(MISSOURI) 


® Accidental death benefit 
Automobile accident 





The coroner’s certificate stated that the 
immediate cause of the insured’s death was 
shock, mitral regurgitation and cardiac 
hypertrophy when the automobile in which 
he was a passenger collided with another 
vehicle at an intersection. The insured 
had a pre-existing enlarged condition of 
the heart. The insured’s body was taken 
to the morgue where it was viewed the same 
morning by his father, who observed that 
his son’s head had been bruised and that 
his knee was skinned. That death was 
instantaneous with the accident was borne 
out by the testimony of the driver of the 
car who stated that he had tried to talk 
to the insured, but had gotten no answer. 
Affirming a judgment for the beneficiary 
in the amount of the accidental death 
benefit, the court ruled that where the 
immediate cause of death is to all appear- 
ances the accident, the case is one for jury 
determination. This is true regardless of 
the fact that the same accident might 
not have proven fatal to a person in 
sound health—Landman v. John Hancock 
Mutual Life Insurance Company. St. Louis 


Court of Appeals, Missouri. Filed May 18, 
1948. 13 CCH Lire Cases 186. 


Mattingly, Berthod, Jones & Richards, Fred 
Berthold, S. J. Bialson, Barak T. Mattingly, 706 
Chestnut Street, St. Louis, Missouri, for Plain- 
tiff, Respondent. 


Kenneth Teasdale, Drew Luten, Jr., Boat- 
men’s Bank Building, St. Louis, Missouri, for 
Defendant, Appellant. 


REFORMATION 
OF ENDOWMENT POLICY 





(KANSAS) 
® Mutual mistake 


Plaintiff insurance company sought to 
reform an endowment policy maturing at 
age sixty-five issued to defendant in 1924, 
on the ground that the figure twenty-one 
had been written in the policy instead of 
thirty-one in the place where the number 
of years in which the insured was obligated 
to pay was specified. Defendant asserted 
that he asked for and intended to purchase 
a policy that would begin to pay him when 
he reached sixty-five, upon which he would 
only have to make twenty-one payments. 
Plaintiff stressed the fact that the science 
of insurance requires that for a policy to 
mature at a certain age, payment of 
premiums must be made on it every year 
until the insured reaches the age when 
the policy is to mature. This argument 
would have been persuasive if plaintiff had 
been dealing with an actuary or one versed 
in insurance terms. The evidence supported 
the trial court’s finding that this was not 
a mutual mistake. Judgment for defendant 
was affirmed—New York Life Insurance 
Company v. Dickensheets et al. Kansas 
Supreme Court. Filed May 8, 1948. 13 
CCH Lire Cases 169. 

Richard S. Righter, Robert D. Youle, Kansas 


City, Missouri; Roscoe Graves, Emporia, Kan- 
sas, for Appellant. 


Everett E. Steerman, E. H. Rees, Emporia, 
Kansas, for Appellees. 


Tri 


Infant Mortality Low 


In discussing the experience of life insurers in insuring infants during the 
first year of life, R. J. Learson, vice-president and actuary of Western and 
Southern Life Insurance Company, told the Actuarial Society at their recent 
meeting in New York that these mortality figures had been surprisingly low. 
He said that the experience in cities had been better than in rural areas. 
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Owner's Liability 

Blacksmith kicked by mule (Mo.) 

Ejection from cafe (Tex.) 
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Quarry pit—Child drowned (Va.) 
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HUNTER SHOT 





(CALIFORNIA) 
© Sufficiency of evidence 


Plaintiff and defendants went on a quail 


hunting expedition together on the open 


range, each armed with a shotgun. 


When 


plaintiff was two hundred feet from defend- 
ants, he was shot in the eye and in the face 
from defendants’ guns, losing his right eye 
and sustaining lip injuries. A judgment was 
rendered against each defendant for $10,000. 
On appeal, the judgment was reversed and 
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the cause remanded for a new trial. The 
court pointed out that there was no evidence 
to support the finding that defendant Tice 
was negligent. Moreover, since the court 
made a specific finding that Tice’s testimony, 
both in regard to not having fired a shot at 
the time and as to the statements he testified 
were made by defendant Simonson, was 
false. Consequently, there was no evidence 
to support the findings as to Simonson either. 
Plaintiff’s contention that defendants were 
jointly liable, regardless of whose negli- 
gence caused the injury, was advanced for 
the first time on appeal and, therefore, was 
not allowable—Summers vy. Tice et al. 
California District Court of Appeal, Second 
District, Division One. March 16, 1948. 15 
CCH NEGLIGENCE CASEs 1006. 

Joseph D. Taylor, William A. Wittman, Gale 
& Purciel, for Appellants. 
Werner O. Graf, for Respondent. 


IMPROPER SPINAL INJECTIONS 
(KANSAS) biidihes 


e@ Physician’s malpractice 
Sufficiency of petition 


On September 21, 1944, plaintiff entered 
defendants’ hospital pursuant to appoint- 
ment and registered for examination by de- 
fendant Basham, who did not appear there 
until 2:30 in the morning of September 22. 
At that hour plaintiff was aroused and ad- 
vised that the doctor wanted her to come to 
the examination room. He stated he was 
going to give her a shot to ease the pain 
before making an examination and made two 
injections into her spine. Immediately, her 
body became paralyzed below the part 
where the injections were made. She was 
unable to move her legs, the flesh on her 
legs became loose and flabby, her feet dropped 
and her bladder and bowels were paralyzed. 
She was not examined until the day she left 
the hospital a month later. Since returning 
to her home she has been confined to her 
bed. The petition charged negligence in 
making the injections without first having 
made an examination, in giving plaintiff too 
large an amount of the injection and in a 
part of the back where injections should not 
be made, and in making the injections at a 
time when defendant was not in a proper 
physical condition, but was unsteady in his 
walking and in the use of his hands and 
fingers. The petition stated a cause of action, 









NEGLIGENCE (Other than 





Goon eveannenvaunareneneeencennyeegcvennecnneneenceesneannnenenenaneanneeeenenne cent eevseeaegeesUeeeNU ENN ENAT EAU TNNOENUERET NNT NNETT EET TANTRA DENA NNA EAT Hanna TMNT ee AA NATTA eN naa NN a eee rten nea et 


Automobile) 






and the judgment of the lower court over- 
ruling the demurrer was sustained.—Zink 
v. Basham et al. Kansas Supreme Court. 
March 6, 1948. 15 CCH NEGLIGENCE CasFs 
1009, 

Homer V. Gooing, Howard T. Fleeson, Wayne 


Coulson, Paul R. Kitch, Manford Holly, Dale 
M. Stucky, Wichita, Kansas, for Appellants. 


Kenneth H. Foust, Iola, Kansas, for Appellee. 


PHYSICIAN ABANDONS PATIENT 


(VIRGINIA) 
e@ Treatment of leg fracture 


On October 19, 1944, the seventeen-year- 
old plaintiff fractured his leg in a football 
game. Defendant reduced the fracture, set- 
ting the leg in a plaster of Paris cast. The 
next day the patient complained of excru- 
ciating pain, but the doctor made no ex- 
amination and did nothing to alleviate 
the pain. On October 22, defendant left the 
city for a week, neglecting to inform the 
patient or his parents. During his absence 
the boy’s father contacted Dr. Simpson, who 
agreed to care for the boy until defendant’s 
return. Dr. Simpson bivalved the cast. The 
foot was swollen and a nerve involved from 
the pressure of the cast. Upon defendant’s 
return, he ordered the boy discharged from 
the hospital while he was still suffering from 
pain and refused to see him at home, sug- 
gesting that the family physician be called. 
Dr. Simpson again visited the boy and re- 
moved the cast. At that time the leg was 
so badly infected that it was subsequently 
amputated. Affirming a judgment for $20,000 
for the boy and $5,000 for his father, the 
court held that a physician cannot volun- 
tarily abandon his patient. Failing or re- 
fusing to see the patient during a very critical 
period could have been found to constitute 
negligence which contributed to the patient’s 
pain and suffering and eventual loss of his 
leg—Vann v. Harden et al. Virginia Su- 
preme Court of Appeals. April 26, 1948. 
15 CCH NEGLIGENCE CASEs 980. 


IMPROPER EXTRACTION 
OF TOOTH 


(MONTANA) 
© Dentist’s liability 


After having a tooth extracted by defend- 
ant, plaintiff returned home where he hem- 
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orrhaged so badly that a physician was called. 
He packed the tooth and told plaintiff to see 
his dentist within twenty-four hours to 
have the pack removed. Eleven days later 
plaintiff returned to the physician, who found 
that the antrum was infected and that there 
was a piece of cotton in the cavity. He 
testified that he presumed that the infection 
was caused by the cotton plug which he 
removed. Plaintiff was entitled to recover 
damages for disability resulting from loss 
of blood. However, he was not entitled to 
recover damages caused by the infection 
from the cotton plug since he failed to re- 
turn to his dentist within twenty-four hours 
to have the packing removed but waited for 
a period of eleven days, during which time 
the infection set in. The court ordered the 
cause remanded for a new trial unless plain- 
tiff consented to a remittitur from $12,500 
to $4,000.—Donathan v. McConnell. Mon- 
tana Supreme Court. March 22, 1948. 15 
CCH NEGLIGENCE Cases 952. 

Jardine, Chase & Stephenson, Great Falls, 


Montana, Walchi, & Korn, Merritt N. Warden, 
Kalispell, Montana, for Defendant, Appellant. 


George E. Hurd, Great Falls, Montana, James 
B. O'Flynn, Kalispell, Montana, for Plaintiff, 
Respondent. 


Sid G. Stewart, J. B. Knight, Anaconda, Mon- 
tana, Coleman, Jameson & Lamey, Billings, 
Montana, Howard M. Lewis, Bozeman, Montana, 
Corette & Corette, Butte, Montana, James T. 
Shea, Glasgow, Montana, H. R. Eickemeyer, 
Great Falls, Montana, Edmond G. Toomey, Sher- 
man W. Smith, Loble & Loble, Helena, Mon- 
tana, Foot & Aronson, Kalispell, Montana, H. 
Leonard DeKalb, Lewistown, Montana, Gibson 
& Fitzgerald, Livingston, Montana, Hugh J. 
Lemire, Miles City, Montana, W. T. Boone, Jack 
W. Rimel, Missoula, Montana, Amici Curiae. 


TRUCK-TRAILER DESTROYED 
BY FIRE 





(CALIFORNIA) 


e Assumption of tisk 
Instruction to jury 


Defendant maintained a crude oil pump 
station consisting of a small building with 
a boiler room, an engine room and a small 
office. Some four hundred feet south were 
two storage tanks. Underground pipes sup- 
plied oil to these tanks and fed oil by gravity 
to a loading outlet, which was separated 
from the pump station by a wire fence. 
Plaintiff's truck driver knew that the fires 
were burning in the boiler room and that the 


doors were open. After opening the valves 
to let the oil flow in the tank he sat down 
in the cab of the truck and made out a re- 
port form. He looked up, “and the whole 
country looked like it was on fire.” There 
was no direct testimony as to where, when 
or how the fire started. Defendant con- 
tended that the court erred in instructing 
the jury regarding assumption of risk. Since 
all the hidden dangers were not obvious to 
the driver and since some of the conditions 
which made the situation hazardous were 
under the control of defendants, the instruc- 
tion was not sufficiently misleading to justify 
a reversal. Judgment for plaintiff in the 
amount of $11,000 for the destruction of his 
tank truck and trailer was affirmed.—Luns- 
ford v. Standard Oil Company et al. Cali- 
fornia District Court of Appeal, Fourth 
District. March 22, 1948. 15 CCH Nectr- 
GENCE CASES 971. 

Borton, Petrini, Conron & Borton, Harvey, 
Johnston, Baker & Palmer, for Appellants. 

West, Vizzard & Howden, for Respondent. 


TENANT'S EMPLOYEE 
SLIPS IN CORRIDOR 


(ILLINOIS) 
@ Building owner’s liability 

As plaintiff, who was employed as a clerk 
in offices located on the sixth floor of de- 
fendant’s building, came along the corridor, 
she brushed against a man coming from the 
west corridor. Her feet slipped, and she 
fell. The superintendent testified that the 
floor, which was composed of eight- inch 
rubber tiles, was last waxed some five 
months before plaintiff’s fall. Mere waxing 
or oiling of a floor is not negligence per se, 
and plaintiff failed to show that the waxing 
had been improperly executed. Since the 
evidence did not establish that defendant 
was negligent in the care and maintenance 
of the corridors, judgment for defendant 
n.o.v. was afirmed.—Scoville v. Smith Build- 
ing Company. Illinois Appellate Court, 
Second District. April 20, 1948. 15 CCH 
NEGLIGENCE CASES 987. 

B. Jay Knight, Frederick H. Haye, Thomas 


A. Keegan, Rockford, Illinois, for Plaintiff, 
Appellant. 


Miller, Thomas & Hickey, Rockford, Illinois, 
for Defendant, Appellee. 
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BREAK IN SEWER 


(OKLAHOMA) 


@ Basement flooded 
Municipality’s liability 

Following a break in a sanitary sewer, 
water and refuse flooded the basement in 
which plaintiff's merchandise was stored. 
Defendant contended that the private sewer 
running from the basement occupied by 
plaintiff to its main sewer was connected 
thereto without its knowledge or consent. 
Defendant also alleged contributory negli- 
gence on the part of plaintiff in storing his 
goods in the basement of the building since 
he knew that the private sewer contained 
no backwater trap as required by city or- 
dinance. The court held that the mainten- 
ance of city sewers is a proprietary or 
corporate function of the city and that the 
petition sufficiently stated a cause of action 
against the city for failure to maintain and 
repair its sewer. Judgment for plaintiff was 
afirmed—The City of Mangum v. Garrett. 
Oklahoma Supreme Court. April 27, 1948. 
15 CCH NEGLIGENCE Cases 1007. 

Hollis Arnett, City Attorney, Mangum, Okla- 
homa, for Plaintiff in Error. 

W. T. Jeter, Mangum, Oklahoma, for Defend- 
ant in Error. 


YOUTH FALLS FROM WALL TOP 


(TENNESSEE) ; 
e Climbing conduit pipe 
Attractive nuisance 





Plaintiff's six-year-old son climbed up a 
conduit pipe leading to the top of a nine- 
foot wall which surrounded defendant 
amusement company’s premises, stumbled 
Over a projecting stone and fell to the 
ground. Plaintiff argued that placing the 
pipe so close to the wall constituted an 
attractive nuisance to the children of the 
neighborhood. The court was unwilling to 
hold that the small two-inch pipe running 
up a nine-foot wall was fraught with any 
unusual danger or attraction or that such 
a construction was in any manner negli- 


gent. The owner of property is not re- 


quired to guard against every conceivable 
danger to which an irrepressible spirit of 
adventure may lead a child. Judgment 
for defendant was affirmed.—Wadlington v. 
Crescent Amusement Company. Tennes- 


see Supreme Court. May 3, 1948. 15 CCH 
NEGLIGENCE CAsEs 1153. 

Lurton Goodpasture, John M. Cate, Nash- 
ville, Tennessee, for Plaintiff in Error. 


Armistead, Waller, Davis & Lansden, Nash- 
ville, Tennessee, for Defendant in Error. 


PRISONER'S FEET FROZEN 


(NEVADA) 
e City council members’ liability 


Are individuals who comprise a city 
council liable for damages for failing to 
keep the temperature of the city jail above 
the freezing point and for failing to appoint 
a jail keeper whose duty it would be to 
perform such function when such failure 
results in the freezing of a prisoner’s feet? 
The court affirmed the judgment of the 
trial court which sustained a general de- 
murrer to plaintiff's complaint, concluding 
that neither the statute nor any common 
law duty contemplated that the individual 
council members personally attend to the 
heating of the jail or the care of the 
prisoners; and secondly, the immunity of 
the municipality from suit extended to the 
board of councilmen, since the individual 
members could act only as a board.— 
Gurley v. Brown et al., Southworth et al., 
Defendants, Respondents. Nevada Supreme 
Court. May 21, 1948. 15 CCH NEGLIGENCE 
CAsEs 1126. 

Brown & Wells, Gordon W. Rice, for Ap- 
pellant. 

H. R. Cooke, for Respondent Southworth. 


Emerson J. Wilson, for Respondents Penrose, 
Knox & Peterson. 


William S. Boyle, for Respondent Rogers. 


F. Kirby Unsworth, Sidney W. Robinson, for 
Respondent Barrett. 


DELIRIOUS PATIENT 
JUMPS FROM WINDOW 


(TENNESSEE) 
@ Hospital’s liability 

The decedent, who was ill with pneu- 
monia, was admitted to defendant hospital 
in a more or less irrational state due to a 
very high fever. In the early morning of 
the following day, while in a state of 
delirium, he climbed out a window in his 
room, fell to a concrete porch below and 
was killed. Plaintiff widow based her right 
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of action on defendant’s failure to exer- 
cise proper watch and care over the deceased 
to prevent him from getting out of bed, 
failure to have the windows fastened, and 
failure to assign adequate and _ efficient 
nursing care and-attention. Affirming a 
judgment for plaintiff, the court declared: 
“The dictates of humanity would suggest 
to an ordinarily prudent man that this 
patient, who was seriously sick in mind 
and body, should have some protection 
against dangers to which he was wholly 
oblivious.” The hospital attendants should 
have foreseen from the beginning that some 
injury might befall him if he were not 
properly restrained.—St. Thomas Hospital 
v. Spivey. Tennessee Supreme Court. May 3, 
1948. 15 CCH NEGLIGENCE Cases 1107. 

Manier & Crouch, J. Olin White, Nashville, 
Tennessee, for St. Thomas Hospital. 


Roberts & Roberts, Z. T. Osborn, Nashville, 
Tennessee, for Mrs. Spivey. 


MENTAL PATIENT BURNED 


(NEW YORK) 
@ State’s liability 

Claimant’s son, who had a history of 
mental disorder and was suffering from 
dementia praecox, paranoid type, was trans- 
ferred to a state mental hospital, where he 
was assigned quarters in a semi-disturbed 
ward and was directed to work in the 
sorting room in the laundry. While in the 
soap room of the laundry, the decedent 
either jumped or fell into a vat of boiling 
soap and died of second and third degree 
burns. Reversing a judgment dismissing 
the complaint, the court concluded that 
defendant was negligent in failing to use 
reasonable care for decedent’s safety. The 
decedent’s suicidal tendencies were known, 
yet he was allowed to remain unattended 
when he should havé been closely super- 
vised.—Daley, Admr. v. State of New York. 
New York Supreme Court, Appellate Divi- 
sion, Third Department. May 7, 1948. 
Released May 24, 1948. 15 CCH NEGLI- 
GENCE CASEs 1154. 

Brady & Brady, Joseph J. Casey, 75 State 


Street, Albany, New York, for Claimant, Ap- 
pellant. 

Nathaniel L. Goldstein, Attorney General, 
Wendell Brown, Solicitor General, John R. 
Davison, Ronald E. Coleman, Assistant Attor- 
ney General, for Defendant, Respondent. 


TENANT RECEIVES SHOCK 
FROM LIGHT SWITCH 


(DISTRICT OF COLUMBIA) 
e Landlord’s liability 


Plaintiff wife was injured when she 
leaned against an electric switch in an 
apartment rented from defendant. Elec- 
tricity was wired into the apartment house 
through a master switch and then to the 
various apartments through separate meters, 
Each tenant paid for current he used. A 
landlord who keeps control over parts of 
an apartment house must use reasonable 
care for their safety. This principle has 
been applied to the lighting of a common 
entrance stairway. With regard to plumb- 
ing and heating systems, the principle ex- 
tends to operative fixtures in the apartments 
leased to tenants and operation through 
them. The court was of the opinion that 
the principle was equally broad with regard 
to the electrical system. The tenant is 
only expected to notify the landlord when 
they appear to be out of order. Judgment 
for defendant was reversed and a new trial 
ordered.—Gladden et al. v. Walker & Dun- 
lop, Inc. United States Court of Appeals, 
District of Columbia. April 23, 1948. 15 
CCH NEGLIcENcE Cases 1105. 

Arthur L. Willcher, W. E. Cumberland, for 
Appellants. 

Cornelius H. Doherty, for Appellee. 





PASSENGERS 
KILLED IN PLANE CRASH 





(DISTRICT OF COLUMBIA) 
e Res ipsa loquitur 


Plaintiffs’ decedents were killed when 
the airplane in which they were traveling 
crashed into a mountain. In a wrongful 
death action, plaintiffs alleged that the 
wreck was caused by the negligence of 
defendant, that the airplane was under the 
exclusive control of defendant, and that 
plaintiffs were without knowledge as to 
the precise negligent acts or omissions 
causing the crash. The court declared that 
the res ipsa loquitur doctrine is peculiarly 
suitable to cases of death suffered or per- 
sonal injuries sustained by passengers on 
common carriers. No reason was discern- 
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ible why the principles governing the lia- 
bility of other common carriers should not 
be equally applicable to transport planes 
operating as common carriers. Defendant’s 
motion to strike allegations from the com- 
plaint was denied.—Smith v. Pennsylvania 
Central Airlines Corporation. United 
States District Court, District of Columbia. 
April 14, 1948. 15 CCH NEGLIGENCE CASEs 
1095. 

Cornelius H. Doherty, Washington, D. C., for 
Defendant. 

Monroe Oppenheimer, Washington, D. C., for 
Plaintiff Smith. 

John H. Connaughton, Washington, D. C., 
for Plaintiff Ludlow. 


MINK COAT 
DELIVERED TO IMPOSTER 


(NEW YORK) 
@ Concessionaire’s liability 





While a patron in defendant’s dining 
room, plaintiff gave her mink coat to the 
captain of the waiters to have it checked. 
The checkroom was operated by a con- 
cessionaire under a contract in which the 
latter agreed to hold the hotel harmless 
from all claims of any kind made by any 
persons against the hotel for loss of wear- 
ing apparel checked. The coat was de- 
livered to an imposter without production 
of the check, and plaintiff brought suit 
against the hotel to recover the value of 
the coat. The checkroom attendant was 
guilty of gross negligence in delivering the 
coat to an imposter, who did not exhibit 
the check, and her employer was liable 
for the value of the coat. Wrongful de- 
livery was a breach of its contract and 
amounted to a conversion of the coat. 
Therefore, the concessionaire was liable for 
the full value of the coat, and the com- 
plaint against the hotel was dismissed.— 
Jacobson v. Belplaza Corporation et al. 
United States District Court, Southern 
District of New York. May 27, 1948. 15 
CCH NEGLIGENCE CAsES 1166. 

Bigham, Englar, Jones & Houston, John M. 
Aherne, John L. Conners, for Plaintiff. 


Curtis & Eberlein, Albert R. Eberlein, for 
Defendant Belplaza Corporation. 


Harold B. Epp, Allen M. Taylor, for Richards 
& Hassen Enterprises, Inc. 


MINK COAT LOST IN STORAGE 


(ILLINOIS) 
e Limitation of liability 





Having purchased a $3,500 mink coat 
from defendant furrier, plaintiff took ad- 
vantage of the customary storage without 
charge for the first year with minimum 
insurance of $100. Plaintiff informed de- 
fendant that the coat was insured for its 
full value, whereupon he replied that he 
would place the $100 valuation on the 
coat “because it is no use insuring it 
twice.” When plaintiff called for her coat, 
she was informed that it was lost. Plain- 
tiff attached the validity of the agreement 
on the ground that a contract relieving 
the bailee of liability for his own negligence 
was against public policy. Affirming the 
judgment for the furrier, the court pointed 
out that plaintiff was unwilling to pay 
an additional charge for insurance from 
which not she, but only her insurer could 
benefit. If her coat had not been lost, she 
would have reaped the benefit of the agree- 
ment for one year’s free storage. There- 
fore, it would be unjust to permit her to 
repudiate the agreement because the coat 
was lost. Schoen v. Wallace. Illinois 
Appellate Court, First District. April 21, 
1948. Rehearing denied, May 28, 1948. 15 
CCH NEGLIGENCE CAses 1233. 


TOWEL LEFT IN INCISION 


(MARYLAND) 


e Federal Tort Claims Act 
Army surgeon’s negligence 





Plaintiff sought to recover damages under 
the Federal Tort Claims Act, alleging that 
while he was in the Army he underwent an 
abdominal operation for gall bladder 
trouble and that the surgeon, a United 
States Army medical officer, left a large 
towel, thirty inches long by eighteen inches 
wide, in his abdomen. The towel remained 
there until a subsequent abdominal oper- 
ation was performed at another hospital. 
It was not the intention of Congress in 
passing the Tort Claims Act to include in 
the phrase “any claim” those by former 
soldiers for service-connected disabilities 
for which there was already existing a 
large body of federal legislation. The 
complaint was dismissed.—Jefferson  v. 
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United States of America. United States 

District Court, District of Maryland. May 

7, 1948. 15 CCH NEGLIGENCE CAseEs 1226. 
Tydings, Sauerwein, Archer, Benson & Boyd, 


Morris Rosenberg, Robert H. Archer, Jr., for 
Plaintiff. 


Bernard J. Flynn, United States Attorney, 
James B. Murphy, Assistant United States At- 
torney, for Defendant. 


PATIENT BURNED 
BY SILVER NITRATE PENCIL 


(CALIFORNIA) 


e Surgeon’s liability 
Res ipsa loquitur 


Plaintiff, who had suffered from a vari- 
cose vein condition for years, entered a 
hospital on the advice of defendant surgeon 
to have the condition corrected by surgery. 
After defendant had outlined with a silver 
nitrate pencil the veins to be removed, 
plaintiff's legs began to burn, and a short 
time later blisters formed. Defendant tes- 
tified that it was the common practice of 
doctors in that area to mark with a silver 
nitrate solution the veins to be operated 
upon and that it was also standard practice 
to mark the operating area without first 
making any tests. Reversing a judgment 
of nonsuit, the court declared that it could 
not be contended that the severe burning of 
a patient’s legs is the normal result of the 
preparatory treatment for surgery to re- 
move varicose veins. The res ipsa loquitur 
doctrine was applicable and raised an in- 
ference of negligence, which inference was 
itself evidence which alone might support 
a verdict for plaintiff—Hurt v. Susnow. 
California District Court of Appeal, First 
District, Division One. April 27, 1948. 15 
CCH NEGLIGENcE CasEs 1172. 


Fabian D. Brown, for Appellant. 


Robert L. Lamb, Theodore Tamba, for Re- 
spondent. 


BOY DROWNED IN QUARRY PIT 


(VIRGINIA) 
e Hidden danger 


In the course of its business operations 
of quarrying rock and gravel on its land, 
defendant opened a large pit, which, in the 
natural course of events, became filled with 
water of varying depth. While playing on 


or around a raft in the pit, plaintiff’s nine- 
year-old son fell into the deep water and 
was drowned. Plaintiff argued that the 
natural slope of the land around the pit and 
the inability of one to distinguish by sight, 
because of the mud the shallow places 
from the deep holes, created a hidden or 
latent danger that imposed upon the owner 
the duty to prevent children from using it. 
The pond of water thus created exposed 
a child playing in or around it to no more 
peril or danger than if he had been playing 
in or around a natural body of water. The 
primary duty to inform, advise, and pro- 
tect a child against such natural, open 
and obvious dangers is upon the parents 
and not upon strangers. Judgment: for 
defendant was affirmed. — Washabaugh, 
Admr., etc. v. Northern Virginia Construc- 
tion Company. Virginia Supreme Court 
of Appeals. June 14, 1948. 15 CCH Necu- 
GENCE CAsEs 1210. 


BRIDGE SITTERS SCALDED 


(MISSOURI) 
@ Railroad’s liability 


While plaintiffs were sitting on the pier 
of a bridge on defendant’s railway, they 
were scalded and burned by the emission 
of hot water and steam from one of de- 
fendant’s engines. Reversing a judgment 
of the lower court, the reviewing court 
held that no submissible case was pre- 
sented. “A railroad generally has the ex- 
clusive right to the use of its tracks. 
However, it has no right to expect a clear 
track at public crossings or at other places 
where it has actual or constructive notice 
that people are habitually using its 
tracks. At places where there is no 
right to expect a clear track the railroad 
must keep a vigilant lookout; at all other 
places the railroad is liable only when its 
employee actually sees a person in danger 
in time to avoid injuring such 
person. The testimony does not 
show such open and continuous use and 
for such length of time as to apprise the 
railroad employees that they should expect 
persons to be upon the pier.”—Hoops et al. 
v. Thompson, Trustee, Missouri Pacific 
Railroad Company. Missouri Supreme 
Court. June 14, 1948. 15 CCH NEGLIGENCE 
Cases 1217. 
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FIRE IN PRINT SHOP 


(ILLINOIS) 


e Painting contractor’s liability 
Res ipsa loquitur 


Defendant was employed to paint plain- 
tiffs’ printing establishment. While de- 
fendant’s employees were engaged in their 
work, a fire of unknown origin broke out. 
Plaintiffs sought to recover damages result- 
ing from the fire, relying upon the res 
ipsa loquitur doctrine. At the time of the 
fire the printing establishment was closed. 
Three of the print shop personnel were on 
the premises, but none of the presses was 
operating. The responsibility of plaintiffs’ 
employees to guard against fire was no 
less than that of defendant’s employees. 
Where there is a divided responsibility, the 
rule of res ipsa loquitur cannot be invoked. 
Judgment for defendant was affirmed.— 
Kirchner, d.b.a. Kirchner Printing House et 
al. v. Kuhlman, d.b.a. Chicago Decorating 
Company. Illinois Appellate Court, First 
District. May 26, 1948. Rehearing denied, 
June 9, 1948. 15 CCH NEGLIGENCE CASES 
1213. 


UNLIGHTED STAIRWAY 
IN RESTAURANT 


(MINNESOTA) 
© Landlord’s liability 


The sixty-seven-year-old plaintiff went 
through a door marked “Ladies” in a res- 
taurant, and, groping for a light, fell down 
the unlighted stairway into the basement. 
There was no warning or designation to 
indicate that the rest room was in the 
basement of the premises or that a stairway 
leading to it commenced abruptly to the 
tight of the doorway marked “Ladies.” 
Defendant owner of the building leased 
part of the main floor for a restaurant; 
patrons of his tavern, which occupied the 
area back of the restaurant, used the stair- 
way in common with the patrons of the 
restaurant. Defendant landlord’s actions 
in taking care of the stairway and main- 
taining the light at the head of the stairway, 
as well as the use thereof by his patrons, 
might reasonably be held to establish that 
he had retained control over this part of 
his property. Having thus reserved con- 
trol, he was liable to patrons of his tenants 


for failure to keep the stairway in a reason- 
ably safe condition. Judgment for defend- 
ant was reversed, the court concluding 
that the question of plaintiff's contributory 
negligence was one of fact for the jury.— 
Iverson v, Quam, Respondent, et al., De- 
fendants. Minnesota Supreme Court. Filed 
May 21, 1948. 15 CCH NEGLIGENCE CasEs 
1220. 

Swore & Wallace, Alexandria, Minnesota, for 
Appellant. 


Dell & Rosengren, Fergus Falls, Minnesota, 
R. S. Thornton, Alexandria, Minnesota, for 
Respondent. 


MAN-LIFT GEARS 
FAIL TO FUNCTION 


(TEXAS) 


e Employee killed 
Gross negligence 





Plaintiff's decedent was killed when the 
gears in the man-lift he was riding ceased 
to function, and the lift belt reversed it- 
self, causing the elevator platform to fall 
three stories. Plaintiff charged that dece- 
dent’s death was the result of the gross 
negligence of defendant in failing to have 
the lift in proper repair. The facts showed 
that the decedent’s death did not result 
from a functional deficiency of the reduc- 
tion unit, but from the fact that the 
torque arm was not securely fixed so as 
to prevent the housing from revolving on 
the shaft. Under the evidence there was 
no basis for saying that defendant was 
grossly negligent in employing either the 
plant manager or maintenance foreman or 
that either employee acted with an entire 
want of care or a conscious indifference 
to the rights of the decedent. It appeared 
that they underestimated the stress which 
would be thrown upon the torque arm 
when the reduction unit was in operation. 
This does not amount to gross negligence 
under the applicable Texas authorities. 
Judgment for defendant was affirmed.— 
Langston v. Tex-O-Kan Flour Mills Com- 
pany. Texas Court of Civil Appeals, San 
Antonio. May 19, 1948. 15 CCH NEctI- 
GENCE CASEs 1216. 

J. M. Burnett, San Antonio, Texas, McKay & 
Avery, Austin, Texas, for Appellant. 


Carl Wright Johnson, Nat L. Hardy, Calvin 
E. Mansell, C. Stanley Banks, San Antonio, 
Texas, for Appellee. 


CamnvsncnovcccnangnnavauovenennvanyvunavevavvvencecenesgocnrenggvincacersgnsgvanscacsavsvaonenacnanssysuseernsstionenensssuenvennngnenanevennengnounoesnveavoveseesvseosenseeensvveueengnenQtUbUeeeNNAMOUOUUSEENNNNUGUUOENENNALOUUUUONONAGOUOUOUERGeNEAOOOUOUENEGAEONACO OENNEE OMA 


NEGLIGENCE (Other 


than Automobile) 


PAGE 621 





SHUNOUUUELAUNAUAGNUASU EAU CAU EUAN ETT EAU LATA ATTENUATES AHN NTNU 


BLACKSMITH KICKED BY MULE 


(MISSOURI) 
e@ Application of twitch 


A blacksmith, who was injured when 
kicked by a mule owned by defendant, 
claimed that his injuries were due to the 
negligence of defendant’s tenant in failing 
to apply the twitch properly. Plaintiff 
did not know which mule kicked or pawed 
him. Reversing a judgment for plaintiff, 
the court was of the opinion that the 
evidence failed to show that any act of 
the tenant caused the mule to kick plain- 
tiff. Furthermore, a person is not negli- 
gent unless his conduct falls below that of 
a reasonable man under like circumstances. 
A mule’s actions cannot be turned on and 
off like a machine by any certain pressure 
on a twitch, and it imposes an unreason- 
able standard to hold one responsible for 
failure to anticipate a mule’s reactions under 
such circumstances.—Panke v. Shannon. 
Missouri Supreme Court. June 14, 1948. 
15 CCH NEGLuiceNce CAses 1209. 


EJECTION FROM CAFE 


(TEXAS) 
© Owner’s liability 





Plaintiff wife entered defendant’s cafe 
and bar and asked the bartender for the 
privilege of using the ladies’ lounge. As 
she started toward the ladies’ room, defend- 
ant went back and told her, “Lady, you 
are too full to be in here.” He then 
placed his hands on each of her shoulders 
and proceeded to eject her from the prem- 
ises. When they got half way to the door, 
plaintiff dropped her purse, and a scuffle 
started. Defendant testified that he finally 
got her outside; that she sat down on the 
sidewalk; and that she then got up, kicked 
the door in and cut her leg. Plaintiff 
testified that defendant pushed her into 
the door that when she hit the door, her 
leg broke the glass and that the glass cut 
her leg. She then staggered and fell back- 
wards on the sidewalk. There was nothing 


to indicate that it was necessary to use 


such force or rough treatment to eject 
plaintiff wife from the premises. The jury 
had a right to believe plaintiff that she 
would have left if allowed to pick up her 


purse. Judgment for plaintiff in the amount 
of $5,000 was affirmed.—Ohlen v. Hagar 
et ux. Texas Court of Civil Appeals, 
Second Supreme Judicial District. May 7, 
1948. 15 CCH NEGLIGENCE Cases 1197, 
Garland Flowers, Bryan, Stone, Wade & Ager- 


ton, G. W. Parker, Jr., Fort Worth, Texas, for 
Appellant. 


Doss Hardin, Joe Spurlock, Paul J. McClung, 
Fort Worth, Texas, for Appellees. 


SPONGE LEFT IN INCISION 


(MICHIGAN) 
e Surgeon’s malpractice 





In performing an open surgery reduction 
of a comminuted fracture of plaintiff's 
right femur, defendant surgeon is alleged 
to have been negligent in leaving a cotton 
gauze surgical sponge in the incision when 
the wound was closed by sutures and in 
failing to reopen and explore the operative 
area down to the bone when abscesses 
formed on the upper right leg several 
months after the operation. Plaintiff 
claimed that because of the presence of the 
sponge infection occurred, causing abscesses 
from which pieces of gauze are alleged to 
have erupted, delaying healing of the bone 
and, thus, causing malunion, angulation, 
shortening of the leg and atrophy of thigh 
muscles, permanently disabling him from 
performing his work as a locomotive en- 
gineer. Defendant contended that the court 
should have directed a verdict in his favor 
because there was neither direct nor medical 
nor scientific evidence establishing the 
leaving of a sponge in the wound and no 
evidence of malpractice. Lack of direct 
evidence of negligence was not fatal to 
plaintiff's case, since there was evidence 
from which an inference to that effect 
could be drawn, and such evidence pre- 
sented a question for the jury. Judgment 
for plaintiff was affirmed.—Winchester v. 
Chabut. Michigan Supreme Court. Filed 
May 18, 1948. 15 CCH NeGLIGENCE CASES 
1124. 

Phillip C. Kelly, 303 Reynolds Building, H. 


Attix Kinch, 245-247 South Mechanic Street, 
Jackson, Michigan, for Plaintiff, Appellee. 


Kleinstiner & Anderson, 1504 National Bank 
Building, Jackson, Michigan, for Defendant, 
Appellant. 
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